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Marlene H. Dortch 
Secretary 
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445 12th Street, S.W. 
Washington, D.C. 20024 

Subject: In the Matter of Implementation of Pay Telephone Provisions 
CC Docket No. 96-128 

Dear Madam Secretary: 

In accordance with Section 1.1206 of the Commission’s rules, 47 C.F.R. 
Section 1.1206, we hereby provide you with notice of an oral ex-parte communication in 
connection with the above-captioned proceeding. On November 17,2005, the undersigned 
counsel spoke with the following FCC officials as counsel for the Northwest Public 
Communications Council (“NPCC”): Kathleen Abernathy, Russell Hanser, Scott Bergmann, 
Tamara Priess, and Pamela Arluk. We discussed the pending petitions for declaratory ruling 
filed in Docket 96-128 by the IPTA, SPCA, and IPANY (“Petitions”). In particular, counsel 
inquired as to the status of any pending activity on the Petitions and the likelihood of action on 
the petitions by the end of this year. Further, counsel urged FCC action on the petitions as soon 
as reasonably possible. Counsel noted that hurricane Katrina provided another recent example of 
the continuing importance of payphones to the nation’s communications infrastructure. 

In addition to discussing thLe current status of the FCC’s review of the Petitions, 
counsel provided the FCC representatives with a brief update as to the status of two pending 
proceedings involving actions for payphone access line refunds under the same FCC order that 
was the subject of the Petitions. Specifically, in a complaint by the NPCC filed with the Oregon 
Public Utility Commission (“OPUC”), the OPUC is continuing to hold the complaint in 
abeyance pending a ruling by the FCC on the Petitions. In an action brought by 5 1 payphone 
service providers against Qwest, including a number of members of the NPCC, the case is still 
pending at the Ninth Circuit Court of Appeals. Qwest is urging the Ninth Circuit to defer to the 
FCC’s action on the Petitions. Oral argument is scheduled to be heard by the Ninth Circuit on 
December 8,2005. A decision is expected in the middle of 2006. 
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In connection with the meeting, the undersigned counsel provided the FCC 
representatives with the following documents: 

1. 

2. 

3. 

Handout entitled: “FCC Guidance Awaited For 15 States.” 

Order of the Oregon Public Utility Commission in Docket No. DR 26/UC 
600, entered May 3,2005. 

Copy of a Perspectives magazine article regarding the impact of hurricane 
Katrina on payphone and cellular telephone service. 

Copies of all three documents are attached hereto. After the meetings, further documents were 
transmitted via email, as follows: 

1. Comments filed by NPCC in CC Docket No. 96-128 on August 26,2004 
and January 18,2005 to Russell Hanser. 

2. Order, 12 FCC Rcd. 21,370 (1997) to Scott Bergmann. 

3. Oregon Court of Appeals decision in Northwest Public Cornrn’s Council v. 
PUC, 196 Ore. App. 94, 100 P.3d 776 (2004) to Pamela Arluk. 

Copies of these documents are also attached. 

We trust you will find this information to be useful. Should you have any 
questions or require any additional information, please contact the undersigned counsel directly. 

Very truly yours, 

Brooks E. Harlow 

cc: Ms. Kathleen Abernathy 
Mr. Russell Hanser 
Mr. Scott Bergmann 
Ms. Tamara Priess 
Ms. Pamela Arluk 

File No.: 503530-0056 
Doc ID: SEADOCS:212179.1 



FCC Guidance Awaited For 15 States 

Petitions to the Commission Pending in CC Dkt. No. 96-128: 

Petition for Declaratory Ruling of Illinois Public Telecommunications 
Association (July 30, 2004) 

Petition for Declaratory Ruling of Independent Payphone Association of 
New York (December 24,2004) 

Petition for Declaratory Ruling of Southern Public Communications 
Association (November 9,2004) 

The Petitions seek enforcement of the Commission’s orders in docket 96- 128 
regarding the charges for payphone access line services provided to payphone service 
providers (“PSPs”) pursuant to 47 U.S.C. $ 5  201,202, and 276. 

RE3OCs overcharged PSPs for years in violation of the Commission’s 
New Services Test (“NST”). The Commission adopted the NST to 
eliminate RBOC rate discrimination as required by 47 U.S.C. § 276(a) 

The Commission waived compliance with the NST by the deadline of 
April 15, 1997, ifthe RBOCs would refund charges in excess of NST- 
compliant rates 

In all three petitions, Rl3OCs claim state-law “Filed Rate/Filed Tariff’ 
doctrine trumps the FCC’s orders for refunds of payphone access line 
overcharges and the non-discrimination requirements of Section 276(a). 

Oregon PUC has case pending by PS’Ps against Qwest for refunds for overcharges in 
Oregon 

Qwest asserted the “Filed Rate Doctrine” as a defense 

OPUC is awaiting FCC action on the Petitions in 96-128 (order 
attached) 

Ninth Circuit has case pending by PSPs against Qwest for refunds for overcharges in 
11  states 

Qwest has asked the Court to delay ruling pending FCC action on the 
Petitions 

Oral argument is December 8,2005 

Decision not expected until mid-2006 



ORDER NO. 05-208 

ENTERED 05/03/05 

BEFORE THE PUBLIC UTILITY COMMISSION 

OF OREGON 

t )R  26/UC 600 

THE NORTHWEST PUBLIC 
COMMUNICATIONS COUNCIL. 

Complainant, 

V. 

QWEST CORPORATION, 

Defendant. 

ORDER 

DISPOSITION: ALJ IRULING AFFIRMED 

This matter is before the Public Utility Commission of Oregon (OPUC) 
on cross motions for summary judgment filed by the Northwest Public Communications 
Council (NPCC) and Qwest Corporation (Qwest). ’ The principal issue raised by 
the motions concerns whether Qwest is bound by the refund provisions of Federal 
Communications Commission (FCC) (Order DA 97-805 (hereafter, the Waiver Order). 
More specifically, the issue is whether the Waiver Order requires Qwest to refund a 
portion of the intrastate Payphone Access Line (PAL) rates paid by Payphone Service 
Providers (PSPs) since April 15, 1997, because those rates do not comply with the 
“New Services Test” (NST) established in the FCC’s Payphone Ordevx2 

On March 23, 2005, the Administrative Law Judge (ALJ) issued a Ruling 
holding this proceeding in abeyance pending a decision by the FCC on certain petitions 
for declaratory ruling in CC Docket 96- 128 (Consolidated Petition Proceeding.) Among 
the reasons cited by the ALJ for his decision is the fact that the issues raised by the 

For purposes of this order, “Qwest” includes its predecessor, U S WEST Communications, Inc. 
Implementation of the Pay Telephone Reclassification and Compensation Provisions of the 

I 

2 

Telecommunications Act of 1996, CC Docket No. 96-128, First Report and Order, 11  FCC Rcd 20541 
(Sept. 20, 1 996) (First Payphone Order); Order on Reconsideration, 1 1 FCC Rcd 2 1233 (Nov. 8, 1996) 
(Payphone Reconsideration Order), af f  d in part and remanded in part, Illinois Pub. Telecomms. Ass ’n v. 
FCC, 117 F.3d 555 (D.C. Cir. 1997); Second Report and Order, 13 FCC Rcd 1778 (Oct. 9, 1997) (Second 
Payphone Order), vacated and remanded, MCI Telecomms. Corp. v. FCC, 143 F.3d 606 (D.C. Cir. 1998); 
Third Report and Order and Order on Reconsideration of the Second Report and Order, 14 FCC Rcd 2545 
(Feb. 4, 1999) (Third Payphone Order), af f  d, American Pub Communications Counsel v. FCC, 215 F.3d 
5 1 (D.C. Cir. 2000). The First Payphone Order and the Payphone Reconsideration Order are collectively 
known as the Paphone Orders. 
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parties in this case are currently pending before the FCC in the Consolidated Petition 
Proceeding. 

On April 4, 2005, NPCC filed a motion requesting certification of the 
ALJ’s Ruling pursuant to OAR 860-014-0091( ])(a). NPCC argues that holding this 
proceeding in abeyance pending FCC action may result in substantial detriment to the 
public interest and undue prejudice to NPCC’s members. It states that its “sole concern” 
is the potential delay that may take place before the FCC decides whether to proceed 
in the Consolidated Petition Proceeding. It emphasizes that any undue delay would 
severely prejudice NPCC members because of the substantial and continuing decline 
of the payphone industry. 

In the alternative, NPCC requests that the Commission petition the FCC to 
address several issues set forth in its motion. As a further alternative, it suggests that the 
Commission Chairman request the FCC act promptly to resolve the Consolidated Petition 
Proceeding and provide guidance on the issues NPCC poses. 

On April 1 1, 2005, Qwest responded to NPCC’s motion for certification. 
Although it disagrees with the ALJ’s decision to hold this proceeding in abeyance, 
Qwest maintains that NPCC’s motion does not meet the requirements of OAR 860-014- 
009l(l)(a). If the matter is certified, Qwest will not oppose a Commission decision 
reversing the Ruling and allowing the case to proceed without delay. 

Qwest also disagrees with NPCC’s request that the Commission petition the 
FCC to resolve issues in this docket. It asserts that the latter proposal is: (a) outside the 
scope of the ALJ Ruling, (b) requests ithe Commission to do what NPCC has deliberately 
chosen not to do; and (c) asks the Commission to pose questions to the FCC that are stated 
in an unfair and argumentative manner. 

Although the prospect of procedural delay is generally not sufficient to 
meet the requirements of OAR 860-0 14-009 1 (l)(a), the ALJ certified his Ruling to the 
Commission because of the unusual circumstances surrounding this proceeding. Upon 
review, the Commission concludes that the ALJ’s decision to hold this proceeding in 
abeyance should be affirmed for the reasons set forth on pages 8-9 of the Ruling. 

NPCC’s primary reason for challenging the ALJ’s Ruling centers around 
its concern that the FCC will not act in a timely manner to resolve the issues in the 
Consolidated Petition Proceeding. As the ALJ explains, however, a decision by this 
Commission interpreting the Waiver Order will not expedite the resolution of this 
dispute. Given the amounts at issue, it is virtually certain that any decision we reach 
will be appealed, a process that we agree may take years to conclude. After a decision 
by the Oregon appellate courts, it is equally certain that the losing party will petition 
the FCC to preempt the state court decision pursuant to Section 276(c) of the 

2 
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Telecoininunications Act.’ Thus, in the end, the parties will find themselves in the same 
place as the petitioners in the Consolidated Petition Proceeding. 

Another reason for holding this matter in abeyance is that it will provide 
the FCC an opportunity to fashion a comprehensive solution to the issues in a manner 
consistent with the requirements set forth in its Puyphone Orders. As noted by the 
ALJ, the petitioners in the Consolidated Petition Proceeding have requested the FCC 
to consider remedies that go well beyond what NPCC has requested in this case. We 
agree with the ALJ that it is reasonable to allow the FCC time to determine whether 
it will undertake to resolve these matters. 

In reaching this decisioin, we note that the ALJ’s decision does not 
postpone this matter indefinitely. The Ruling allows the parties to move to reopen the 
proceeding if circumstances arise warranting such action. To ensure there is no undue 
delay, the parties may ask the Commission to revisit this matter if the FCC has not acted 
by the end of this year. 

It is also important to emphasize that our decision to affirm the ALJ’s 
Ruling does not affect our obligation to ensure that Qwest’s PAL rates are consistent 
with the NST, as required by the remaind of the Oregon Court of Appeals in Northwest 
Public Communications Council v. OPUC.~  The Commission intends to move forward 
with that process, notwithstanding any action taken by the FCC in the Consolidated 
Petition Proceeding. 

As a final matter, the Commission declines NPCC’s invitation to pose 
questions to, or seek guidance from, the FCC. We agree with Qwest that NPCC’s request 
is inappropriate. NPCC is effectively asking the Commission to do what NPCC has 
deliberately chosen not to do; that is, file a petition with the FCC for enforcement of 
the Waiver Order. As explained in the ALJ’s Ruling, NPCC has already filed extensive 
comments in the Consolidated Petition Proceeding that articulate the details of its dispute 
with Qwest and request guidance from the FCC on specific issues. If NPCC believes that 
it is necessary to pose additional questions to the FCC, there is no reason why it cannot 
do so.’ 

Section 276(c) provides: “To the extent that any State requirements are inconsistent with the Z 

Commission’s regulations, the Commission’s regulations on such matters shall preempt such State 
requirements.” All of the petitioners in the Consolidated Petition Proceeding have alleged preemption. 
As noted by the ALJ, NPCC has joined in these claims. 

196 Ore. App. 94, 100 P.3d 776,2004 Ore. .4pp. LEXIS 1471 (November 10,2004). 
Qwest claims that NPCC is asking the Commission to advance NPCC’s litigation strategy to avoid 

violating the prohibition against simultaneously litigating the same claim in two forums. m e s t  Response 
at 3. NPCC could overcome such a problem lby withdrawing its ComplaintiRequest for Declaratory Ruling 
in this docket, and refiling at a later date, if necessary. 
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ORDER 

I T  IS ORDERED that the Ruling issued by the Administrative Law Judge 
in this matter on March 23, 2005, is affirmed. 

._ - __ Made, entered, and effective MAY 0 3 2005 

A party may request rehearing or reconsideratjon of this order pursuant to ORS 756.561. The request must 
be filed with the Commission within 60 days of the date of service of this order and must comply with the 
requirements in OAR 860-01 4-0095. A copy (of they such request must also be served on each party to the 
proceeding as provided by OAR 860-01 3-0070(2). A party may appeal this order to a court pursuant to 
applicable law. 
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by Stacey L. Bell 

United in hope 
Gulf Coast payphone service providers take the firG steps in rebuilding their businesses and lives 
in the wake of the mass devastation wrought by Hurricane Katrina 

In the wake of Hurricane Katrina, the shores of 
Mississippi, Louisiana and Alabama, once lushly land- 
scaped and glittering with casinos and other tourist hot 
spots, now look barren. Homes, businesses and vegeta- 
tion are gone. Residents say it looks like a bomb has 
gone off, or like a war zone. 

Ray Campo, CEO of Mid City Payphone Co. Inc. in 
New Orleans, La., felt like he was in a war zone for 131 
hours the week of Aug. 28. 

Campo also serves as a registered nurse supervisor 
for Charity Hospital of New Orleans. With Hurricane 
Katrina and her sustained winds of 145 mph bearing 
down on  the Gulf Coast, Campo arrive,d at the hospital 
at 7 a.m. that Sunday. As head of one of the intensive 
care units, he was called in with other workers of the 
Code Grey Activation Team and set up around-the- 
clock 24-hour shifts to care for patients during the 
impending storm. He didn’t leave the hospital until 
6 p.m. Friday, when everyone was evacuated. The days 
in between will live in infamy for him. 

“Charity Hospital of New Orleans is housed in a 
70-year-old building, whose windows are designed to 
pop out when under stress. When Katirina hit Monday 
morning, there was the wind and the heavy rain, and 
we had windows popping out. On the street level it was 
raining glass. We then lost power, but fortunately our 
emergency generator came on,” Campo recalls. The rain 
finally subsided by late Monday evening, so he went 
outside and crossed the street, Tulane Avenue, to check 
his payphones outside the Burger King. (Campo owns 
375 payphones and holds the City of New Orleans’ 
payphone contract.) 

“Three of the payphones were out of service, but 
one was still working,” he says. “At the time, there was 
about two inches of water running in the gutter along 
the street. The next morning, there was water lapping 
at the front door of the hospital, and the water was 
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chest deep on Tulane Avenue. We learned about the 
levee break at the Seventeenth Street Canal and knew 
we were in for it then. We were an island in the city.” 

Hospital staff started hand carrying patients to 
higher levels in the building to avoid the flood waters. 
By Wednesday morning, the emergency generator also 
had lost power, so Campo and his colleagues took turns 
pumping patients’ air ventilators by hand. With no  air 
conditioning, daytime indoor temperatures rose above 
100°F. People started breaking the building’s remaining 
windows in hopes of increasing air circulation. The 
hospital staff started rationing the food they had 
brought with them when they’d arrived Sunday - 
Campo had contributed a IS-pound smoked turkey, 
peanut butter and bread - making certain that 
patients and their visitors could eat. Thursday night, 
Campo had his last meal: a slice of bread and some 
creamed corn and water. The food was gone. 

“FEMA [the Federal Emergency Management 
Agency] told us on  Tuesday that they would help, but 
they didn’t show up. We tried to evacuate the critically 
ill with the National Guard on  Wednesday, but snipers 
in the parking garage next door started shooting at 
us,“ Campo says. “We had to suspend operations that 
night. Our hospital administrators then made deals 
through CNN and other media, and we had private 
groups from Louisville, Ky., and Cocoa, Fla., come in 
with helicopters and air boats to evacuate some of our 
sickest patients. At  6 p.m. Friday, my staff accompanied 
patients on air boats to a heliport, and we were flown 
to Louis Armstrong Airport on Black Hawk helicopters. 
There were 250 of the Black Hawks in the air at any one 
time - it was like a commuter line. I got to see my fam- 
ily again that night.” 

Surveying the damage 
Campo, unlike most payphone service providers (PSPs) 



in the New Orleans area, got to see a number of his pay- 
phones the week after Katrina passed through. .4fter 
Campo obtained the necessary “essential serikes” 
passes klid Cit!. Pavphone employee< bvere able to re- 
enter the city. 

\$‘hat they found was not very pleasant. “We were 
armed when we first went in. Reports were that people 
might shoot you for your water, and we were going to be 
carrying a lot of coin; because 1;atrina hi t  the cia!. M o r e  
our regular collections.” Fortunately, there were no 
major problems, but it was a nightmare to get around in 
the civ.  “Water is covering the roads: trees are down: 
debris is everywhere. Nevertheless, we’ve been able to 
iontinue collecting and surveying damage.” 

Campo estimates that less than one-third of his 
route is operational; 50 payphones in lefferson Parish, 
30 in the French Quarter and 20 in uptown New 
Orleans continue to function. “ I  don’t know how our 
call volume is brcause we have no dial tone in our 

office. We haven’t been able to poll the phones since 
70:30 p.m. .4ug. 29,” Campo reports. 

He adds that his payphone at 1201 Royal Street in the 
French Quarter was u5ed by residents as a message hoard 
center during the storm and in the days following the 
hurricane (see photo on Page 17). “Someone had put an 
81/? b!, 11 inch tablet on it so people could post messages 
for family members they were looking for. That phone 
worked throughout the storm and afterward.” he notes. 

“ I t  will take a while for things to come around,” 
Campo says, referring not only to rebuilding the city 
he loves hut to his payphone business as well. ‘‘I will 
need whole phones to replace most on my route. In 
some places, the case is all that’s left. Doors are rusted 
shut. Mud is completely covering other phones. 1 des- 
peratel!- need Protel 8000 smart sets. J’ve spoken with 
BellSouth to see if they have any extra phones in any 
of  their warehouses, and I’m looking into getting a 
bridge disaster loan.” 

TIIS casino barge was ripped from its moorings and moved severai thousani bards  I! ended UP on US Hlghway 90 In Gulfport, Miss 

e 
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4 Nearly three weeks after Hurricane Katrina. the !water of Bilovi 
Bay still surrounded the bridge piers of Highway 90 between 
Biloxi Miss and Ocean Springs Miss 

Also in need of .whole phones to replace those lost to 
Katrina’s wrath is J. Miller Enterprises inc. of Metairie, 
La. J. Miller had about 450 payphones, mostly located 
in New Orleans and in the Gulf Coast casinos. J. Miller 
Vice President Karen Miller estimates that 80 percent of 
the payphones have been lost. 

indeed, BellSouth sustained an estimated 5600 mil- 
lion in infrastructure damage as a result ot Katrina. 
Some 2.5 million BellSouth telephone lines were dis- 
abled, and 305,000 of those were still out of service as 
of Sept. 16. A number of central offices were still 
offline, with resumption of service expected to take at 
least several more weeks. 

“Three weeks after the hurricane. we’re still not able 
to get into the affected areas to see r.vhat has happened 
to our payphones. Most of our phones aren’t ansiwinq 
as we poll them, but we don’t know if it’s because :he;: 
don’t have dial tone, or if the phones have been 
destroyed. We’re sending people out now to ch 
Miiler said on Sept. 19. New Orleans’ mandatory ~ a c -  
uation was temporarily lifted Sept. 19, only to be re- 
established later in the day as Hurricane Rita marched 
closer to the Gulf of Mexico. The hurricane season 
doesn’t end until Nov. 30, and authorities fear renewed 
flooding of the city if it is subjected to another storm 
or heaw rains. 

“I  feel like I’m in a war zone,” Miller s a y .  “There are 
National Guard troops evepwhere - at the Post Office, 
the grocery store. Though it does make you feel safe. 
It’s been crazy - I can’t even find a bank. We have only 
one Post Office, and you can’t get mail out. It’s very 
primitive around here right now. There’s a curfew that 
is really enforced. Everyone must be off the streets from 
8 p.m. until 5 a.m. 

“Three weeks after Katrina, we’re still getting ice and 
food at distribution points. The roof of my house is still 
leaking. I still can’t get my insurance adjuster here. I’m 
not sure if we’ll be in the business a year from now. It’s 
up to FEMA, I guess - what type of help it can provide. 
We need completely new phones in the effected areas. 
It’s not just the water that was the problem - it’s the 
dirt and mud. 

“We’d love to be Jble to stay here,” she continues. 
I’ve lived in the New Orleans area since I was 10. The 

payphone business has been a good business for us. In 
the areas that are completely devastated, we probably 
won’t replace our payphones because those areas may 
not be rebuilt. Some areas are just completely destroyed. 
They’re bulldozing whole neighborhoods. Phones that 
didn’t do well in some areas before. we probably won’t 
re-install either. L\’e’ll need to look a t  revenue figures 
From before the hurricane tO See tvhich payphones it 



makes the most sense to replace. Downtown 
- that's the area where people reall!- depend 
on payphones. Some residents still didn't have 
phones in their homes. Cell phones also aren't 
working well around here. so I want to get our 
payphones back up as quickly as we can. 
People are really relying on them right now." 

Hetpinc those who need it the  most 
Tim Doskey, president of Doskey Communica- 
tions Inc. in \4etairie, has eight payhones ,  
tive of tvhich are still working. "Payphones 
h w e  been vaiuable during this crisis. The pay- 
phones have been really helpful to people who 
need help the most right now. Celi phones 
aren't working, but a number of payphones are, 
and people are using them," Doskey says. 

Doskey notes that when he returned home 
after evacuating, the damage "was the worst 
!'\.e ever seen. As a child. I went through 
Hurricane Betsy in the early '60s) but this is 
much worse. You couldn't get down any 
streetr because of downed trees and  power 
lines. It's just devastating, especial!>- at night 
- it's so silent and dark." 

He has been distributing food ana !*cater to 
the elderly and other people \ I ' h C J  have 
remained in the area. "One person said she 
had  usec: a pa!-phont- to call a relative to let 
he :  imw she \vas all right. 

"\\-e'il ger ou: houses back to 11<!imai and 
ou: businesses back to normal," he says. "It 
vqil; just rake time." 

r *  .;. ! t t 

" C U I  business has taken a major hit, but we're 
m o s t  concerned about our family, employees 
and customers and hoping the>-'re alive and 
didii ' t  lose too much propert>-," sa!.\ Greg 
Chiasson. co-olrner of PayPhones Inc. in 
Mandeville, La. Chiasson had 400 payphones. 
some 300 of which are down. Some are com- 
pietely gone; others were flooded. "\\'e haven't 
hren able to get into New Orleans to see the 
extent o: the damage to our phones since the 
ut!. is stil! in locLdo\vn," he reports. 

PayPhone> Inc. has most of its payphones 
at  downtonm hotels and at the Ke\% c7rieans 
convention center, xvhich is the third largest in 
the linited States. The company had an addi- 
tional several dozen coin-operated pa!~hoiieS 
there, a5 !Yell as  400 credit card phones. 
"l'eople 5tormt.d the coni7ention center and 

This was Griffins Exxon in Gulfport, Miss.. and it had six pumps, a car wash, a c-store and payphones 

An HSI Telecommunications vehicle stops at a military checkpoint in Long Beach. Miss 

This nas Mac s c-store and restaurant in downtown Gulfport Miss It IS three blocks inland from U S 
Highwa) 90 



took it over as a shelter. I had to see on Fox 
News that my phones were on the floor, 
ruined. rhev destroved all the pavphones in 

the building,” Chiasson 5avs 
Chiasson did get to see the damage to rome 

phones tirsthand “ I  met a F E M A  worker dt a 
hotel I’d evacuated to in Jackson, t t i s s  ” he 
sa\s “He needed directions to get into k l v  
Orleans, and I needed h i 5  badge to Set back in, 
so we got into Cew Orleans the nevt dav [Aug 
301 ’ 

Chiasson notes that his call volume at hew 
Orleans hotels the three dah 5 before KatrinJ 

ator sen ices escalated tremendoush Oper 
and toll-free calls ,piked :entold For weeks 
atter the storm, phones in outlvinq areas pro- 
duced hiqh \ olumes since ,111 cell toti ers x ere 

PavPhones lnc also lost 120 ATNs ‘ELerv 
AT\l Cost lis $3 000 to ’$5 000 m d  has 54,\?(?0 to 
SI0000 in cash in ,t The mxhines Jre ,till 
under hater, and the Uational tiuard wont  ’et 
us in to get thein.” Chiasson savs 

Despite everything, Chiasson savs he teels 
grateiul and loohs torward to rebuilding his 
business. ‘It’s hard to tocus on work unti! a11 the 

After the hurricane. dozens of pieces of HSI Telecommunications equipment came in daily looking 
pretty battered 

I basic infrastructure coines back - phone serv- 
ice, water and electricity - and until the water 
recedes. Now I wish I had insurance on all of my 
equipment though. I think most PSPs don’t get 
insurance; we think someone’s going to steal 
just one phone, and we can cover that. You 
don’t think about losing the majority of your 
equipment all at one time,” he says. 

i 

The hurricane moved this house into the middle of the road in Bay St. Louis, Miss. 

, - ,  

’ z 

FIG incc asmess 31.: J S L ’ ; ~ ~  

ETS Payphones Inc , which 15 headquartered in 
.- Lithia Springs, Ga and operates 12,000 pa\- 

phones lost approximatelv halt ot its 680 pa\- 
phones in Louisiana, Mississippi and Alabama 
When the companv learned ot Katrind’s 
approach, it tigured k r v  Orleans would be e\ ac- 
uated, so Harvey, La. Branch Uanager Rob 
Wimsatt loaded the company truch and drove 
eventhing to Baton Rouge, rvhere a temporarv 
office was established 1s ot mid-September, 
most of the compmv’s phones in Uew Orleans 

s were still under water Coin trom phones that 
5 are being collected now is being sent to a 

Houston branch otfice once n weeh, because 
local banks aren’t open 

Jeff Fennell, chiet operating otticer ot ETS 
PaLpphones. savs par phone call volumes 
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increased markedly after the hurricane passed. 
“In a 30- to 5@-mile radius north and east of 
New Orleans, cell phone service was com- 
pletely out.” Fennell says. “So the pavphones 
that were working saw increased usage in the 
12 to 15 percent range. Payphones in towns 
north and west of New Orleans and by the 
l’eexas borders also were busy.” 

I n  fact. in the days following the storm, as 
more than 200,000 evacuees were bused and 
fiown into Houston to stay at the Astrodome, 
otlier niaAesliifi shelters and in private resi- 
dences, pa)phone usage in that city increased 
a, well. “\<,.e saw- a 10 to 12 percent increase in 
coin drop and in dial-around for our 450 pay- 
ohones all over Houston.” said David 
Crudzinski. president of Coin Telecom Systems 
in Friendswood, Texas. 

In addition. Fennell reported increased use 
a t  the conipan)-’s phones in the Gulf region. 
!‘here was a 12 percent increase in call volume 
:he Meek of -lug. 13. and an 81 percent 
increase the Lveek of Sept. 5. 

Fennell says location owners have been 
contacting ETS and asking to get their pay- 
:?hones back up and running as quickl). as 
possible since they’re being inundated with 
request5 to us? their business lines. Due to the 
public’s great need to get in touch with ioved 
.mes and insurance companies, ETS has not 
;ha;ged people in effected areas for local 
phone calls since .4ug. 30. The free calls are 
i.spt.cted to cofitinue to be available through 
%ember. “\$;e want to provide any comfort we 
m i , ’ ’  Fennell explains. 

- 
This was downtown Pass Christian Miss, which lost 100 percent of Its registered businesses 

r 

.Also providing comfort was Network PTS of San 
kandro ,  Calif.. which offered free five-minute calls to 
sn>.\v!iert in the world from its payphones at retail. 
travel and municipal sites in the effected areas. The 
military and rational Guard used various locations 
around the tit)- as staging areas in the days immedi- 
ately follo~<~ing the hurricane, and the!. transported 
evacuees from these sites as well. Networh PTS supplied 
O+ and It ser\.ice and gave away thousands of calls 
over a nearl!- three-week period. 

“The phones in total averaged 2,000 calls a day the 
iirst few days after the hurricane,” reports Torre Liano. 
executive vice president of Network PTS. “In this time 
of need, it was the old, faithful payphone that helped 
these people coinmunicate. It feels good to know that 
we could help. If  our payphones helped even one child 
find his or her parents, you can’t put a price tag on 
that.” Liano also noted that an Arm); general and some 

This Long Beach. Miss. shopping center had a Kmart. 

public officials called Network PTS to thank the com- 
pan) for having working payphones available. 

‘This was the Si9 One’ 
Of course, while New Orleans’ biggest trouble was 
flooding, Katrina’s fiercest winds and tidal surge took 
aim at the Mississippi coast. “The devastation along 
our coastline is unlike anything I’ve ever seen, and I’ve 
seen lots of hurricanes,” says Edward Roudreaux, vice 
president of HSl Telecommunications Inc. in Mobile, 
Ala. HSI lost communication with about 10 percent of 
its 5 ,100  pavphones along the Mississippi coast and in 
New- Orleans. 

“People expected this storm to go toward New 
Orleans. This is the ‘Big One’ everyone talked about for 
Neb- Orleans. No one in the media even reported about 
the devastation on the Mississippi Gulf Coast for 48 
hours after the storm passed through. Maybe it’s 
because there was no way of communicating with any- 



FCC earmarks funds for Katrina relief 
Agency plans to spend $21 1 million and offers other help 

The Federal Communications Commission 
(FCC) plans to spend $211 million to aid 
Hurricane Katrina relief efforts. The funds 
will provide mobile phones and 300 free 
minutes of air time to hurricane survivors 

1 who are eligible for federal disaster assis- 
tance; telecom service to health care work- 
ers assisting disaster victims; as well as help 
rebuild communications services at schools 
and libraries. 

FCC Chairman Kevin J. Martin also pro- I 
poses creating an independent panel to 
determine how to better meet citizens’ com- 
munication needs during times of crisis. 
“The panel will make recommendations to 
the commission regarding ways to improve 
disaster preparedness, network reliability 
and communication among first responders 

medical personnel,” Martin said in a Sept. 
15 news release. 

In other news, the FCC’s Wireline Competition Bureau, acting on  its own motion, has given BellSouth the OK to 
reroute long-haul traffic over its own interLATA network as needed to facilitate communication and service restoration 
efforts. “Extensive damage to telecommunication:: infrastructure in this area has occurred, requiring carriers to reroute 
traffic around damaged facilities to restore service as quickly as possible,” the FCC said Sept. 14. “This restoration effort 
involves the use of other network facilities where sufficient capacity is available and may require the routing of traffic 
across LATA boundaries that otherwise would be routed within LATA boundaries.“ 

r such as police, firefighters and emergency 
II RWII lvlartin participated in a meeting to discuss the commission’s 

hurricane recove,,, efforts, 

c 

I -  

one here Our cell phone towers and dial tone were yards ot the beach is gone - be it building, payphone, 
down,” Boudreaux says whatever. It’s like a nuclear bomb went otf. The only 

“There’r a railroad that runs alongside the things left are a few big oak trees that will probably die 
Mississippi coast, and it acted much ‘IS a dyke in pre- because all ot their barh‘s been blown oti.” 
venting some ot the surge from moving tarther The death toll conbnues to rise as well. As of Sept. 21, 
inland,” Boudreauu continues. “Anvthing within 1,000 the official reported count had passed 1,035, although 

authorities in the 
effected states expected 
the final fibmrer to be 
well into the thousands 
“I saw more than 100 
bodies stacked up at the 
firehouse, and there are 
18-wheeler trailers full 
of bodies,” Boudreaux 
reports. 

The death, destruc- 
tion and uncertaintv 
about the future have 
made it difficult for 

5 c many to focus on 
d - moving forward. 
2 “IVe had 1jo pa!- 
- phones south of the 

railroad tracks, and 
they will be lost tor SIX 

, -  

u) 



4 Prime Point Media and Ads on Target provided ads that listed 
the American Red Cross donation number. 

tc 12 months, or possibly forever. It remains to be seen 
\\-no will rebuild. The concentration of payphones south 
of the tracks was good in many ways - for example, for 
service and collections -but now we’re seeing the bad 
side of haXing a concentration of phones in one area. 
This is one time when it pays to have a diversified route. 

“The d a y  ahead will be hard. I wish we’d had loss of 
income insurance. We had insurance on the equipment, 
but not on income. We’ve tried to see if FEMA is giving 
;in!. grants, but they’re just offering loans at 4 or S per- 
cent interest rates,” Roudreaux says. He notes that not 

only are PSPs having to replace phones, but also some 
locations are likely gone forever, and working phones in 
some areas aren’t being used at all since people have 
evacuated. Although he adds that phones in some out- 
lying areas are experiencing high call volumes. 

Planning for the future is challenging. “It’s frustrating. 
There’s not much we can do,” he says. “We don’t know 
who will rebuild and who won’t, and how long it will 
take. The future landscape will look very different, I’m 
sure. I haven’t been able to reach many of our location 
owners. One lost three c-stores completely. There are just 
slabs where buildings used to be. He’s not sure if he’s 
going to rebuild any of them. People are still in a daze. 

“People still don’t have water, food, power or an)’- 
thing else,” he continues. “I have 16 relatives who have 
lost their homes living with me and my family indefi- 
nitely. We have two techs who live near the coast who 
have water in their homes and tree damage. We’ve col- 
lected money, water, food and other supplies for them. 
On Sept. 17, we sent work groups to their homes to 
surprise them and help them fix their homes and their 
yards since they’ve been focusing on trying to fix 
phones non-stop since Aug. 30,” Boudreaux notes. 

In addition to fixing its own phones, HSI also has 
installed cellular payphones a t  National Guard distri- 
bution points where local citizens are going to get food 

On Sept 4 the Houston Astrodome was full of Hurricane Katrina evacuees 
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and water in four cities along the blississippi coast. The 
payphones have an antenna and a solar panel to charge 
their batteries, and they convert cellulJr signals into 
regular dial tone so that the payphone thinks it’s on ;i 
regular landline. Since the units cost $1,200 each, and 

HSI is paying for cellular service as well, HSI is charging 
a nominal fee for 311 calls: SO cents for 15 minutes any- 
where. Boudreaux says each unit has been averaging 20 
calls a day, and most callers are contacting insurance 
companies or FEMX. 

HSI Telecommunications qave the LEC an assist bv repairinq this line 

‘It’s up to us’ 
In total, some 2,500 payphones in the Gulf Coast 
region have been without dial tone or completely 
destroyed due to Katrina, estimates David Cotton, pres- 
ident of the Southern Public Communication Associa- 
tion (SPC.4). He notes that payphones that survived the 
storm intact helped thousands of people reach loved 
ones and communicate with others during their great- 
est time of need. 

“Once again payphones provided a vital communi- 
cation link during a national disaster, just like they did 
during 9/11,’’ Cotton says. “The difference between 
9/11 and this situation, though, is that 9/11 was con- 
tained to a general area. and phones in that are3 never 
lost dial tone. Here, diai tone will be nonexistent in 
many of these areas for weeks to come.” 

The path of destruction left by Katrina extends cover 
more than 200 miles of coastline and up to 150 miles 
inland. The National Oceanic and Atmospheric Admin- 
istration called the hurricane the most destructive 
storm to ever hit the United States. In fact, the day 
before Katrina made landfall. the National Weather 
Service warned that: “Most of the area will be unin- 

~~~~~~~~ our  ovgn 

APCC establishes Katrina Relief Fund to benefit Gulf Coast PSPs 

In the days and months ahead, PSPs in southern Louisiana, 
Mississippi and Alabama will be working to replace thou- 
sands of payphones damaged by Humcane Katrina and 
the resulting flooding, as well as working to rebuild their 
homes and communities in wake of the worst storin in his- 
tory to strike U.S. shores. 

To help providers move forward, APCC’s Finance 
Committee has established the APCC Katrina Relief Fund 
to benefit PSPs effected by the hurricane. 

David Cotton, president of the Southern Public Com- 
munication Association (SPCA), says, “We’re grateful for 
any help people can provide. The Red Cross helps the 
masses, and the Katrina Relief Fund will help our own.” 

Cotton says that APCC andlor SPCA members along 
the Gulf Coast will receive application forms via e-mail to 
complete with how many payphones they’ve lost, the 
damage sustained, etc. SPCA then will distribute funds 
gathered by the Katrina Relief Fund to companies based on 
their needs. 

To make a financial contribution to the APCC Katrina 
Relief Fund, please contact Deborah Sterman at either (800) 
868-2722, ext. 226, or via e-mail at dsterman@apcc.net. You 
may also mail in a payment to: APCC Inc., Attn: Deborah 
Sterman, 625 Slaters Lane, Ste. 104, Alexandria, VA 22314. 
Checks should be made payable to the APCC Katrina 
Relief Fund. 

APCC Services customers who wish to have a contribu- 
tion deducted from their fourth quarter dial-around com- 
pensation payment for the APCC Katrina Relief Fund or 

Deborah Stermanvia phone or e-mail for the appropriate 
paperwork. 

the American Red Cross General Relief Fund may contact 

mailto:dsterman@apcc.net


Equipment assistance 
Do you have spare, usable boards, handsets, keypads or 
other spare parts sitting in inventory? Consider sending 
them to regions hit  hard by Katrina. 

APCC has established the Katrina Equipment Bank to 
match donated payphone parts with the APCC a-ndior 
SPCA member companies along the Gulf Coast that need 
them. 

In addition, in California, Bill Goltman, president of 
West Coast Communication Services in Mission Viejo, has 
set u p  his own relief effort. Goltman lost a number of his 
payphones in Laguna Beach to mudslides last year. 
Therefore, he sympathizes with payphone providers .in the 
Gulf Coast region who have lost hundreds of their phones 
to Katrina’s wind and rain, and the 
resulting mud and flooding. 

“I’m not the cavalry. I’m only a lit- 
tle guy on a pony out here, but I’ve 
downsized m y  route a bit over the 
years, and I have a lot of good, working 

w w e l !  d;image‘d or destroyed. ... Power 
ciii;cigt’s \vi11 13s; foi weeks. . _ .  Water short- 
ages wili niakc human suffering incredible 
h! ~rioderr: staiiiard5.” 

Fhiring this desperate time, payphone 
svrucc‘ providers are standing strong, w x k -  
i i i p  t o  rebuild their nusinesses and their 
i i i r ’ i  Cotton expects them to prevail. 

be? thai BellSouth is no longer in 
: ! i ~  p!-plione business,” he  sa!^ “There is 

local sxchange caxicr] tc! rescuf us. 
I t ’ \  up tc u c  to replace and provide this vaiu- 
r i j ~ i ~  too: foi :lie public. ST’C.4. Tvorliing with 
.‘I{’(-< and the payphone industr!, !vi11 siJeh 
i t d ~ i  asistanre and help f rom FI l l .4  tu get 
?iii\ i inpor:nnt piiiilic wrvice back in place.” 

\Villard R .  Sichols, president of ,\PC:C. 
i v a b  optimistic: “Government policy makers 
ha\.< in the past shown a real understanding 
ot the importance of payphones in the 
American communications infrastructure. 
I‘lii critical and trul! vital role that public 
p!.phones play, particularly in times of 
emergent!' and  crisis, is something all pay- 
pnone ser\,ice providers should take pride 
in.  I<nowing that their payphones were 
onctx agaiiIi the first and last opportunit!. for 
s o  mariy to communicate in the face of 
thest storms is n testament to the profound 
importance of the services they continue to 
pro\-ide to the .American public.” 0 

scrapped parts that I know people could use. There have 
to be lots of people like me with inventory that’s usable,” 
Goltman says. 

Goltman is encouraging his fellow California PSPs to 
contact him with a list of parts they have available to 
donate. Goltman will work with the Southern Public 
Communication Association (SPCA) to match needs with 
available parts. 

Goltman can be reached at pitkitty@cox.net. 
PSPs in other parts of the country who wish to  donate 

payphone parts or entire working payphones should con- 
tact Deborah Sterman at (800) 868-2722, ext. 226 or via 
dsterman@apcc.net or www.apcc.net. 

I 

This Mid City Payphone phone, at 1201 Royal Street in the French Quarter, worked throughout the 
storm anc afterward Residents used it as a message board center, and someone placed a Bible in 
the enclosure 

HSI Telecommunications placed several cellular payphones at National Guard distribution points this 
one is in Bilox Miss 

mailto:pitkitty@cox.net
mailto:dsterman@apcc.net
http://www.apcc.net


Munnerlyn, Carol J. 

From: 
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Subject: 
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CC Docket No. 96-128 

Attached, as you requested, are copies of the comments on two of the three pending petitions filed 
by the Northwest Public Communications Council in Docket 96-128. 

Tha r t ime this morriing. 
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Brooks E. Harlow 
Voice: 206-777-7406 
Fax: 206-622-7485 
ma iI to: brooks . ha rlow@ mi Ile rnas h .cor! 
http://www.millernash.com 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 

) 
1 

In the Matter of ) 
) 

Implementation of the Pay Telephone 1 
Reclassification and Compensation ) 

1996 1 
) 

The Illinois Public Telecommunications ) 
Association’s Petition for a Declaratory 1 
Ruling Regarding the Remedies Available 1 
for Violations of the Commission’s ) 
Payphone Orders. 1 

Provisions of the Telecommunications Act of ) 

CC Docket No. 96-128 

COMMENTS OF THE NORTHWEST PUBLIC COMMUNICATIONS COUNCIL, 
THE MINNESOTA INDEPENDENT PAYPHONE ASSOCIATION, 

AND THE COLORADO PAYPHONE ASSOCIATION 
IN SUPPORT OF PETITION FOR A DECLARATORY RULING 

The Northwest Public Communications Council, the Minnesota Independent 

Payphone Association, and the Colorado Payphone Association (“Associations”) support the 

Illinois Public Telecommunications Association’s (“PTA”) petition for a declaratory ruling. 

IPTA is correct that payphone service providers (“PSPs”) are entitled to refunds where regional 

Bell operating companies (“RE%OC”) like SBC Illinois and Verizon’ overcharge PSPs for 

payphone services under the new services test, and state commissions are preempted from 

’ These comments refer to Verizon as an RBOC because Verizon is the successor to former RBOCs 
NYNEX and Bell Atlantic as well as non-RBOC GTE and because the Illinois Commerce Commission 
applied the new services test to Verizon’s rates. ICC Order, infra, at 2 1. 
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holding otherwise. PTA is also correct that SBC Illinois and Verizon illegally collected dial 

around compensation for years without mleeting the requirement that they must first set their 

rates according to the new services test. Long experience shows that state commissions and 

RBOCs will not implement these FCC requirements unless the FCC demonstrates that it will 

enforce them. A declaratory ruling directing all IU3OCs either to refund new services 

overcharges to PSPs back to April 15, 1997 or to refund DAC to interexchange carriers ("IXC") 

is the best mechanism to achieve this result. 

I. THE TELECOMMUNICATIONS ACT PREEMPTS STATE COMMISSIONS 
LIKE THE ILLINOIS COMMERCE COMMISSION FROM 

BARRING FCC-REQUIRED REFUNDS BASED ON STATE LAW 

In 1997, the FCC issued an order mandating that that local exchange carriers 

("LECs") such as RBOCs that relied on a waiver of certain tariff filing requirements must refund 

PSPs for overcharges where their rates filed in compliance with the new services test exceed 

their old, noncompliant rates: 

A LEC who seeks to rely on the waiver granted in the instant Order must_ 
reimburse its customers or provide credit from April 15, 1997 in situations where 
the newly tariffed rates, when effec-, are lower than the existing tariff. 

- See Order, 12 FCC Rcd 21,370 at 1 2 5  (1997) ("1997 Refund Order")(emphasis added). 

Based on the 1997 Refund Order, the IPTA asked the Illinois Commerce 

Commission ("ICC") to hold that SBC Illinois and Verizon (which relied on the above waiver) 

charged PSPs payphone services rates above the new services test limit and that SBC Illinois and 

Verizon should refimd the overcharges to the PSPs. 

order in 2003 holding that SBC Illinois and Verizon illegally overcharged the PSPs but refused 

IPTA Petition at 1 1. The ICC issued an 

to award refunds to IPTA because it would be "contrary to Illinois law" to order refunds, given 

that Illinois law prohibits refunds where rates have already been reviewed and approved by the 
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ICC. Interim Order, Docket No, 98-0195 at 43 (Nov. 12, 2003)(“ICC Order”); see IPTA Petition 

at 6. This is known as the prohibition against “retroactive ratemaking” or the “filed rate 

doctrine.” 

The Telecommunications Act and related FCC orders preempt the ICC Order’s 

holding that the ICC could not order refunds under Illinois state law. Section 276 of the 

Telecommunications Act states that FCC regulations preempt contrary state law: 

[T]o the extent that any State requirements are inconsistent with the 
Commission’s regulations, the Commission’s regulations on such matters shall 
preempt such State requirements. 

47 U.S.C. tj 276(c); Memorandum Opinioin and Order, 17 FCC Rcd 2,051 at 7 7 (2002) (“New 
Services Order”). Pursuant to this section, the FCC held that any state regulation that prevents 

the implementation of cost based rates in compliance with the new services test, effective no 

later than April 15, 1997, was inconsistent with the federal law and preempted. Reoort and 

Order, 11 FCC Rcd 20,541 at 7 147 (1996)(”1996 Reoort and Order”). The FCC’s new services 

test requirements developed in its payphorie orders were “implemented pursuant to section 

276(b)( 1) and would fall within the scope of the preemption provision.” New Services Order 

at f 38. So, if the ICC concluded that the FCC’s refund mandate based on the new services test 

was contrary to Illinois law, then the FCC”s mandate preempts Illinois law, not the other way 

around. 

The ICC argues that the U.S. Supreme Court’s decision in Arizona Grocerv Co. v. 

Atchison, 284 U.S. 370 (1932) also prohiblits the ICC from awarding rehnds, but Arizona 

Grocery involved different facts. In that case, the Supreme Court prohibited the Interstate 

Commerce Commission, a federal agency, from engaging in retroactive ratemaking under federal 
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law based on federally-filed tariffs. Id. at 381, 389. That is different from the Illinois Commerce 

Commission, a state agency, attempting to void an order of the FCC, a federal agency, based on 

- state-filed tariffs. In sum, the Telecommunications Act and the FCC’s orders preempt the 

Illinois law, and the FCC should so state in a declaratory ruling. 

11. SBC ILLINOIS AND VERIZON ILLEGALLY COLLECTED 
DIAL AROUND COMPENSATION BECAUSE 

THEIR RATES VIOLATED THE NEW SERVICES TEST 

In 1997 the FCC held that LECs, which includes RBOCs, cannot legally collect 

dial around compensation until they set their payphone services rates according to the new 

services test. LECs “will be eligible for [dial around] compensation like other PSPs when they 

have completed the requirements for implementing our payphone regulatory scheme to 

implement Section 276:” 

To receive compensation a LEC must be able to certify the following: . . . it has in 
effect intrastate tariffs for basic payphone services (for “dumb” and “smart” 
payphone); and . . . it has in effect intrastate and interstate tariffs for unbundled 
functionalities associated with those lines. 

Order on Reconsideration, 11 FCC Rcd 2’1,233 at 1 131 (1997)(emphasis added). One of those 

requirements was that the intrastate tariffs described above must be set according to the “new 

services test required in the [ 19961 Report: and Order [and] described at 47 C.F.R. 9 61.49(g)(2).” 

- Id. at 7 163 and n. 492. The FCC directed1 state commissions to determine whether RE3OC rates 

met the new services test. Id. at 1 163. 

The ICC Order concluded in November 2003 that “neither SBC’s nor Verizon’s 

existing rates are in compliance with the MST” or new services test. ICC Order at 46. Because 

SBC Illinois and Verizon’s payphone rates did not comply with the new services test, SBC 

Illinois and Verizon could not legally collect dial around compensation. Yet SBC Illinois and 
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Verizon have collected “hundreds of millions of dollars” (Petition at 2) of dial around 

compensation anyway over the past several years. SBC Illinois and Verizon’ self-certification in 

1997 that their rates complied with the new services test provides no protection, as self- 

certification is no substitute for actual compliance as determined by state commissions. 

Now that the ICC concluded that SBC Illinois and Verizon have not complied 

with the new services test, the FCC must issue a declaratory ruling stating that SBC Illinois and 

Verizon must either return the DAC to the IXCs who paid it or pay refunds for new services test 

overcharges to PSPs. If the FCC does not. do so, it will effectively repeal a requirement 

established in a rulemaking without giving parties notice and an opportunity for comment, which 

the Administrative Procedure Act prohibits. 5 U.S.C. 4 553(b). 

111. CONCLUSION 

SBC Illinois and Verizon, as well as other RBOCs, for years illegally failed to set 

their payphone services rates according to the new services test, illegally failed to refund 

overcharges to PSPs when they finally filed compliant rates, and illegally collected dial around 

compensation the entire time. The FCC has emphasized that actual comdiance with the new 

services test was required under the FCC’s orders. As stated in IPTA’s Petition, the ICC found 

that neither SBC nor Verizon were in actual compliance, yet the ICC still failed to enforce these 

federal requirements for the time period from April 15, 1997 through December 13,2003. SBC 

and Verizon violated FCC orders both ( 1) through failing to provide rates in compliance with the 

new services test rates effective April 15, 1997, and (2) by collecting DAC without complying 

with the FCC’s condition precedent for eligibility. The FCC imposed both requirements for the 

express purpose of ensuring that PSPs would receive cost-based rates no later than April 15, 

1997. Illinois, and some other states, have failed to implement these requirements. Yet still 
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other states have implemented the FCC's orders and required refunds to PSPs. Enforcement of 

the same federal rights have ended in irreconcilably inconsistent results depending on in which 

state the PSP has payphones. 

It is time for the FCC to end this game. A declaratory ruling like that described 

by IPTA is the best remedy. The FCC needs to address the uniform enforcement of its own 

orders by declaring that RE3OCs must either refund to PSPs any rates in excess of the lawful rates 

or to return illegally collected DAC, and to order such other relief as the FCC deems appropriate. 

DATED this 26'h day of August, 2004. 

Respectfully submitted, 

Brooks E. Harlow 
David L. Rice 
Miller Nash LLP 
4400 Two Union Square 
601 Union Street 
Seattle, Washington 98101 

Attorneys for the Northwest Public 
Communications Council 

Walters &Joyce, P.C. 
20 15 York Street 
Denver, CO 80205 

Attorneys for the Colorado Payphone Association 
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Greggy Lcdvigsen 
Ludvigsen's Law Offices 
1360 University Ave. West 
St. Paul, MN 55104-4086 

Attorneys for the Minnesota Independent Payphone 
Association 
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FCC Docket No. 96-128 

I hereby certify that a true and correct copy of the Comments of the Northwest 
Public Communications Council, the Minnesota Independent Payphone Association, and the 
Colorado Payphone Association In Support of Petition for a Declaratory Ruling has been sent 
electronically and by first-class U.S. Mail to the following: 

Michael W. Ward 
Michael W. Ward, P.C. 
1608 Barclay Blvd. 
Buffalo Grove, Illinois 60089 
E-mail: mwward@,dnsvs. corn 

DATED this 26'h day of August, 2004. 

Carol Munnerlh Secretary 
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The Northwest Public Communications Council and the Minnesota 

Independent Payphone Association ("Associations") support the petition of the Independent 

Payphone Association Of New York ("IPANY") for a declaratory ruling. 

Apart from ensuring that IPANY members receive the refunds they are due, it 

is critically important for two policy reasons that the Commission grant the IPANY petition. 

First, if the Commission fails to effectively enforce its orders and policies, that will give all 

the companies it regulates strong incentives to ''see what they can get away with." Second, 

regrettably Verizon is not the only RBOC that delayed compliance with the Commission's 

New Services Test ("NST") pricing requirements for seven years by using and abusing state 

regulatory and appellate processes. Like Verizon, Qwest delayed NST compliance from 1997 

until 2002, 2003-and beyond-and ste:adfastly refused to refund the millions of dollars it 

overcharged the Associations' members for all those years. The Qwest state commissions and 

appellate courts could benefit greatly from the FCC's proper interpretation of its orders that 

would result from granting IPANY's petition 

I. GRANTING IPANY'S PETITION WOULD ENSURE THAT REGULATED 
COMPANIES DO NOT GET THE MESSAGE THAT IGNORING OR 
MISINTERPRETING COMMISSION ORDERS CAN BE REWARDING. 

In deciding whether to address and grant IPANY's petition, the Commission 

needs to ask, what message does it want to send to the RBOCs and other companies it 

regulates? Like the IRS, the FCC relies, almost entirely on voluntary compliance with its rules 

and orders by the industries it regulates.. These industries are both savvy and motivated by 

their own financial interests. If they perceive that the Commission will allow them to delay or 

The Associations also support the petitions of the IPTA and the SPCA, filed earlier in 2004. The 
Associations filed comments on the IPTA petition on August 26,2004, which are incorporated herein 
by reference in further support of the IPANY petition. 

1 
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avoid entirely the implementation of Commission’s Payphone Orders2 that have a negative 

financial impact, they will behave accordingly in the future. That is precisely the situation 

implicated by the IPANY petition. 

Verizon, Qwest, and the other RBOCs were ordered to file or seek approval of 

their payphone access line (“PAL”) rates with the states in early 1997. Rather than file the 

substantial rate reductions that the NST required, Qwest and Verizon instead decided to first 

ignore the NST or to mislead state comnissions regarding the requirements of the NST. Later 

they decided to challenge the Commission’s interpretation of the NST and its authority to 

require cost-based tariffs-a battle the RBOCs lost. New England Public Comm. Coun. v. 

F.C.C., 334 F.3d 69,72-74 (D.C. Cir. 21003) (explaining the tortured history of those 

 challenge^).^ Thus, through artful dodging and direct and collateral challenges to the 

Commission‘s orders that continued until 2003, the RBOCs enjoyed at least six years of 

unlawful and excessive rates at the expense of their payphone service provider (“PSP”) 

competitors. If the RBOCs are not ordered to pay refunds retroactive to April 15, 1997, they 

will succeed in benefiting from either their intentional violation of the Commission’s orders or 

(to be charitable) their erroneous interpretation of those orders. 

In the Matter of the Implementation of the Pa.y Telephone Reclassifcation And Compensation Provisions of the 
Telecommunications Act of 1996, CC Docket No. 96-128, Report and Order, 11 FCC Rcd. 20541, m146-147 
(1996) (“First Payphone Order”), and Order 011 Reconsideration, 11 FCC Rcd. 21233 (1996), m131, 163 
(“Payphone Reconsideration Order”) afsd in part and remanded in part sub nom. Illinois Pubic 
Telecommunications Assn. v. FCC, 117 F.3d 555 (D.C. Cir. 1997), clarfied on rehearing 123 F.3d 693 (D.C. 
Cir. 1997) cert. den. sub nom. Virginia State Corp. Com’n. v. FCC, 523 U.S. 1046 (1998); Order, DA 97-678, 12 
FCC Rcd. 20997, ‘1[9[ 2,30-33,35 (Corn. Car. Bur. released April 4, 1997) (“Waiver Order”); Order, DA 97-805, 
12 FCC Rcd. 21370, ¶ 10 (Corn. Car. Bur. released April 15, 1997) (“Refund Order”) (collectively “Payphone 
Orders”). 

On May 13,2002, Qwest, along with other RBOCs and LECs, definitively lost their second facial 
challenge to the FCC’s authority to  require state commissions to establish cost-based tariffs. Verizon 
Communications, Znc. v. F.C.C., 535 U.S. 467 (2002). 
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Whether the RBOCs intentionally twisted the Commission's orders or acted in 

good faith, the signal that denying refunds would send is the same. There is huge benefit to 

be gained from "seeing what you can get away with'' and no downside. Even a refund order is 

a relatively mild remedy. It has no punitive element whatsoever. It merely restores the PSPs 

and RBOCs to the financial position that the Commission intended all along would exist 

effective April 15, 1997. 

11. OTHER RBOCS SUCH AS OWEST CONTINUE TO TRY TO USE STATE 
LAW PRINCIPLES TO CONVINCE STATE COMMISSIONS TO DENY THE 
REFUNDS THAT THIS COMMISSION ORDERED. 

A. Like Verizon, Owest fought NST-compliant PAL rates and now fights the 
Commission ordered refunds. 

The Associations fully suipport the IPANY petition because they understand 

first hand how difficult it is to force an RBOC to comply with the NST at a state commission. 

The RBOCs simply did not or do not want to file compliant rates. Now they do not want to 

issue refunds. Unfortunately, as this Commission has noted in the past, state commissions 

have struggled to interpret and enforce the Commission's Puyphone  order^.^ The 

Commission's Wisconsin Order was inv,aluable to the states in getting some of the RBOCs, 

such as Qwest, to finally comply with the NST. But Qwest and others continue to fight 

refunds, tooth and nail, using many of the same state laws and procedures that they used to 

delay NST compliance for so many years. Qwest's actions in Oregon, discussed below, are a 

prime example. 

4 In the Matter of Wisconsin Public Service Commission: Order Directing Filings, BureadCPD No. 00-01, 
Memorandum Opinion and Order, FCC 02-25, 17 FCC Rcd. 205 1, 'I[ 2 and Note 10 (Jan. 31,2002)("Wisconsin 
Order") a f d  sub nom. New England Public Communications Council, Inc. v. FCC, 334 F.3d 69 (D.C. Cir. 
2003). 
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The RBOCs need the Commission to tell them-again-that they must pay 

refunds from the date of compliance with the NST back to April 15, 1997. Hopefully the 

RBOCs will stop fighting refunds in the: states and will voluntarily comply. If not, at least the 

FCC's order will provide helpful guidance to the state commissions and appellate courts, 

which are still struggling with the RBOC's arguments that misinterpret the letter and spirit of 

the Commission's orders. 

B. Verizon's arpuments to the New York tribunals that are contrarv to the 
Commission's orders are similar to Owest's ongoing arguments to the 
Oregon PUC to disregard Federal law and follow state law. 

The tortured path the Payphone Service Providers ("PSPs") have been forced 

to travel in New York seems almost too incredible to be anything but a bad fiction novel. Yet 

it is virtually the same path that PSPs in Oregon have had to take. Like the PSPs in New 

York, PSPs in Oregon have had to contend with delays and continual litigation against Qwest 

from 1996 to date-over eight years-to get Qwest to comply with the NST. As Verizon 

misled the New York PSC, Qwest for years misled the Oregon PUC on application of the 

Commission's Puyphone Orders and NST. Finally, on November 10,2004, the Oregon Court 

of Appeals put an end to Qwest's artful dodging, reversing the OPUC for its failure (at 

Qwest's strong urging) to follow federal law.5 

While the OPUC has yet to approve a PAL rate for Qwest as complying with 

the NST-nearly eight years after Qwest was supposed to have complied with it-indications 

are that Qwest over charged PSPs for P,4L service by between $20 and $50 per line per month 

Northwest Public Cornrn's Council v. PUC, 196 Ore. App. 94, 100 P.3d 776 (2004). The time for 
Qwest to further appeal has run, making the decision final. However, the case will still have to be 
remanded to the OPUC for a final determination of compliant Public Access Line (PAL) rates. Thus, 
when this matter is finally concluded, it will have been eight or more years that Qwest's compliance 
with the NST will have been delayed in Oregon from the FCC's intended implementation date of April 
15, 1997. 
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from April 15, 1997 through March 2003. In 1997 Qwest charged up to $60 per month or 

more6 for PAL service. For most of 1998 to 2003, Qwest charged about $30 for PAL service. 

In 2003, Qwest slashed its Oregon PAL, rate to under $10, alleging that the new rate complied 

with the NST. Thus, for seven years Qwest charged PSPs three times to six times the rate it 

should have been charging under the NST. 

While the PSPs in Oregon are finally on the brink of obtaining an order from 

the OPUC that establishes what Qwest's PAL rates must be and should have been to comply 

with the NST, Qwest steadfastly refuses to honor its obligation to pay refunds once the rates 

are set. In a pending motion for summary judgment on the refund issue,7 Qwest argues at 

length to the OPUC that the OPUC should follow the decision of the New York PSC and 

courts. The rest of Qwest's brief argues, the same faulty rationale that the New York tribunals 

used to deny refunds. For example, Qwest argues that "Oregon law" prohibits a refund. 

Qwest argues that state law principals olf "filed rate doctrine," "res judicata," and "standing" 

bar the NPCC from enforcing federal 1a.w requiring refunds. These state-law based defenses 

should have no relevance to the state proceedings relating to NST-compliance and refunds 

because of Federal pre-emption. As the NPCC and MIPA discussed in their August 26,2004 

comments in this docket, state laws (including state tariffs) that frustrate or block 

implementation of Section 276 and the FCC's orders were expressly pre-empted by Congress 

and the FCC. 

Until late 1997, Qwest imposed mandatory measured service on PSPs in Oregon with exorbitant 
usage charges, meaning that there was almost no upward limit to the PAL rate. 
The NPCC's refund complaint is a separate docket from Qwest's rate case. The NPCC has sought a 

partial summary judgment on liability only, with refunds to be determined after the OPUC sets a final 
PAL rate on remand from the Court of Appeals. 

7 
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Even though Qwest's years of reliance on state law doctrines that Congress and 

this Commission pre-empted was struck down just two months ago by the Oregon Court of 

Appeals as to going-forward PAL rates., on refunds Qwest is once again trying to lead the 

OPUC astray. Qwest is misinterpreting this Commission's orders and urging the OPUC to 

apply state law doctrines to override the Cornmission's orders. The Commission's guidance 

on NST compliance going forward was extremely helpful to the states. In Qwest's 14 states, 

the Wisconsin Order lead to PAL rate reductions averaging about 50% to as much as about 

70% within a year after the order was issued. By giving guidance on refunds, the 

Commission might similarly help to bring resolution to this contentious issue within a 

reasonable timeframe. 

In short, IPANY's problems with Verizon are not unique. The NPCC trusts 

that OPUC will not so easily be led astray by Qwest after so recently having been reversed by 

the Court of Appeals. And the NPCC will continue to litigate against Qwest in Oregon for as 

long as necessary. However, without FCC guidance, that could be a long time. Assuming the 

NPCC prevails at the OPUC on refunds, Qwest is likely to appeal, since Qwest has shown no 

sign of relenting and Qwest's refund oblligation is estimated to be in excess of $6 million in 

Oregon. Accordingly, the NPCC believes that if this Commission grants IPANY's petition, it 

would be very helpful in ensuring that refund disputes in Oregon and other states are resolved 

quickly. Possibly Qwest would finally relent based on clear guidance from the Commission. 

At a minimum, the Oregon PUC and courts would be able to quickly (and correctly) dispense 

with Qwest's spurious arguments. 
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111. OWEST'S AND VERIZON'S ARGUMENTS THEY DID NOT "RELY" ON 
THE WAIVER ORDER COMPLETELY MISCONSTRUE THE ORDER AND 
FRUSTRATE THE COMMISSION'S GOAL OF ELIMINATING 
DISCRIMINATION AS REQUIRED BY SECTION 276. 

The New York court agreed with Verizon that Verizon did not rely on the 

Refund Order because Verizon failed to file new PAL rates between April 15 and May 19, 

1997. Qwest is currently making the same argument in Oregon. This interpretation thwarts 

the Commission's essential purpose of implementing Section 276 in its Payphone Orders. 

Specifically, the Commission intended that all the financial provisions of the Payphone 

Orders were to be in place effective on April 15, 1997. The NST pricing requirement was an 

essential part of the entire scheme. Unless and until the RBOCs priced their PAL services 

based on cost-as established under the NST-the RBOCs would be continuing to 

discriminate against the PSPs in violation of Section 276(a)(2) and (b)(2)(C). 

In order to ensure that the RBOCs took their obligations under the NST 

seriously and would comply with the pricing requirement, the Commission made compliance 

with the NST an express prerequisite to receiving dial around compensation ("DAC"). The 

Waiver Order and the Refund Order were not intended to upset this important balance and 

incentive scheme. Rather, the FCC "emphasized" that compliance in fact with the NST 

remained a prerequisite to the RBOC's entitlement to DAC. Waiver Order, 41 30 and Refund 

Order, ¶ 10. Since Verizon failed to fik NST compliant rates by April 15, 1997, the only that 

way that the Commission can ensure that Verizon's PAL rates in New York complied with the 

NST effective on April 15, 1997, is to grant IPANY's petition and order refunds retroactive to 

that date. 

The RBOCs all started collecting DAC on April 15, 1997 based on the premise 

that payphone providers would not be harmed: 
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[Clompeting PSPs will suffer no disadvantage. Indeed, the voluntary 
reimbursement mechanism discussed above - which ensures that PSPs are 
compensated if rates go down, but does not require them to pay retroactive 
additional compensation if rates go up - will ensure that no purchaser of 
pavphone services is ulaced at a disadvantage due to the limited waiver. 

RBOC Coalition Waiver Request Letter, April 11, 1997 (emphasis added). The effect of 

denial of refunds is to render this promise hollow and unfulfilled. Again, using Oregon as an 

example, Qwest will have charged its PSP competitors a rate of up to six times or more the 

rate it charged itself in 1997. From 1998 through 2003, Qwest will have charged itself three 

times the rate it charged itself. Discrimination of such a magnitude, for so many years, cannot 

possibly be reconciled with the RBOC's assertion that the PSPs "would not be placed at a 

disadvantage" due to the waiver. Only by ordering refunds can the discrimination be 

ameliorated. 

The interpretation of what it meant to rely on or "take advantage" of the 

Waiver Order advocated by Qwest and 'Verizon and adopted by the New York Court of 

Appeals prevents implementation of key provisions of Section 276 of the Act until many 

years after April 15, 1997, in contravention of all of the Commission's Puyphone Orders. The 

only interpretation of the Refund Order that will have the effect of timely implementing 

Section 276 is that an RBOC that did not have NST-compliant rates on April 15, 1997 but 

began collecting DAC effective on that (date, "relied" on the Refind Order and must pay 

refunds retroactive to that date whenever new tariffs first found to comply with the NST take 

effect. 

CONCLUSION 

It is time for the FCC to end Qwest's and Verizon's charade. The Commission 

should ensure uniform enforcement of its Puyphone Orders by declaring that RBOCs must 
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either refund to PSPs any rates in excess of the lawful rates or to return illegally collected dial 

around compensation, retroactive to April 15, 1997. 

DATED this 18th day of January, 2005. 

Respectfully submitted, 

Brooks E. Harlow 
David L. Rice 
Miller Nash LLP 
4400 Two Union Square 
601 Union Street 
Seattle, Washington 98101 

Attorneys for the Northwest Public 
Communications Council 

Gregory Ludvigsen 
Ludvigsen's Law Offices 
1360 University Ave. West, Suite 120 
St. Paul, MN 55104-4086 

Attorneys for the Minnesota Independent 
Payphone Association 
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Hon. Jacklyn Brilling 
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New York State Public Service Commission 
Three Empire State Plaza 
Albany, New York 12223 

Robert P. Wise, Esq. 
Wise, Carter, Child & Caraway, P.A. 
401 E. Capitol Street, Suite 600 
Post Office Box 651 
Jackson, Mississippi 39205 

Thomas B. Alexander, Esq. 
General Counsel - Mississippi 
BellSouth Telecommunications, Inc. 
175 E. Capitol Street 
Suite 790, Landmark Center 
Jackson, Mississippi 39201 

Meredith E. Mays, Esq. 
BellSouth Telecommunications, Inc. 
675 W. Peachtree St., N.E., Suite 4300 
Atlanta, Georgia 30375 

Best Copy and Printing, Inc. 
Portals I1 
445 12" Street SW, Rm. CY-B402 
Washington, D.C. 20554 

Michael W. Ward, Esq. 
Illinois Public Telecommunications Assoc. 
1608 Barclay Blvd. 
Buffalo Grove, IL 60089 

Sandra D. Thorn, Esq. 
General Counsel 
Verizon New York, Inc. 
1095 Avenue of the Americas, Room 3745 
New York, NY 10036 

Allison Fry, Esq. 
Mississippi Public Service Commission 
2"d Floor, Woolfold State Office Building 
Jackson, Mississippi 39201 

John C. Henegan, Esq. 
Butler, Snow, O'Mara, Stevens 
& Cannada, PPLC 
17'h Floor, AmSouth Plaza 
Post Office Box 22567 
Jackson, Mississippi 39225-2567 

Jon Stover 
Wireline Competition Bureau 
Federal Communications Commission 
445 12th St., SW, Room 5A-365 
Washington, D.C. 20554 

Albert H. Kramer, Esq. 
Robert F. Aldrich, Esq. 
Dickstein, Shapiro, Morin & Oshinsky LLP 
2101 L Street, N.W. 
Washington, D.C. 20037-1526 

Paul C. Besozzi, Esq. 
Patton Boggs LLP 
2550 M Street, N.W. 
Washington, D.C. 20037 
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Aaron M. Panner, Esq. 
Kellogg, Huber, Hansen, Todd 
& Evans, PLLC 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

Craig D. Joyce, Esq. 
Fairfield and Wood, P.C. 
1700 Lincoln Street, Suite 2400 
Denver, CO 80203-4524 

Matthew L. Harvey 
Christine F. Erickson 
Special Assistant Attorneys General 
Illinois Commerce Commission 
160 N. LaSalle St., Suite C-800 
Chicago, IL 60601 

David S. Tobin, Esq. 
Tobin & Reyes, P.A. 
7521 W. Palmetto Park Rd., Suite 205 
Boca Raton, FL 33433 

Gregory Ludvigsen, Esq. 
Ludvigsen's Law Offices 
1360 University Ave., West, Suite 120 
St. Paul, MN 55104-4086 

Howard Meister 
President 
Payphone Association of Ohio 
1785 E. 45'h Street 
Cleveland, OH 44103 

Keith J. Roland 
Roland, Fogel, Koblenz & Petroccione, LLP 
One Columbia Place 
Albany, NY 12207 

Dated this 18'h day of January, 2005. 

Carol Munnerlyn, Secretary ' 
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Munnerlyn, Carol J. 

From: 
Sent: 
To : 
Subject: 

Harlow, Brooks 
Thursday, November 17,2005 1256 PM 
'scott.Bergmann@fcc.gov' 
FCC Waiver Order 

Attached is the FCC's April 15, 1997 "Refund" order, as you requested. 

Thank you for your time this morning. Please let me know if  there are any other documents or 
information that I can provide. 

Brooks E. Harlow 
Voice: 206-777-7406 
Fax: 206-622-7485 
mailto: brooks. harlow@millernash.corr! 
h tt p ://www. mi I I ern ash . co m 

?!I ,fa 
FCC Waiver 
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In the Matter of 

Before the 
FEDERAL COMMSJNICATIONS COMMISSION 

Washington, D.C. 20554 
DA 97-805 

Implementation of the 
Pay Telephone Reclassification 
and Compensation Provisions of the 
Telecommunications Act of 1996 

Adopted: April 15,1997 

CC Docket NO. 96-128 

ORDER 

Released: April 15,1997 

By the Chief, Common Carrier Bureau: 

1. In this Order, the Common Carrier Bureau ("Bureau") grants a limited waiver 
of the Commission's requirement that effective intrastate tariffs for payphone services be in 
compliance with federal guidelines, specifcally that the tariffs comply with the "new services" test, 
as set forth in the ~ CC Docket No. 96-128.' Local exchange 
carriers ("LECs") must comply with this requirement, among others, before they are eligible to 
receive the w ~ o n  h m  interexchange carriers ("IXCs") that is mandated in that 

2. Because some LEE intrastate tariffs for payphone services are not in full 
compliance with the Commission's we grant all LECs a limited waiver until May 19,1997 
toaehtwtate  tarifb for payphone services consistent with the "new services" test, pursuant to the 

1 -0npatpare~. 131-132. 

3 IQ. atpara 163. 
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Mend guidelines established in the subject to the terms discussed herein.' 
This waiver enables LECs to file intrastate tari& consistent with the "new services" test of the federal 

including cost 
and remain 

guidelines detailed in the . and the Bureau Waiver order. 
support data, within 45 days of the April 4,1997 release date of the Bureau Waiver Or& 
eligible to receive payphone compensation as of April 15, 1997, as long as they are in compliance 
with all of the other requirements set forthin the .6 Under the terms ofthis 
limited waiver, a LBC must have in place intrastate tarifFs for payphone services that are effective by 
April 15, 1997. The existing intrastate tariffs for payphone services will continue in effect until the 
intrastate tariffs filed pursuant to the and this Order become effective. A 
LEC who seeks to rely on the waiver granted in the instant Order must reimburse its customers or 
provide credit from April 15, 1997 in situations where the newly tariffed rates, when effective, are 
lower than the existing tariffed rates. This Order does not waive any of the other requirements with 
which the LECs must comply before receiving compensation. 

' 

' 

' 

3. The Bureau takes this action, in response to a request by the RBOC Coalition' 
and Ameritech, pursuant to the authority delegated to it by the Commission in the Q&UU 
Reconsideration to determine whether a LEC has met the requirements of the pavDhone 

prior to receiving compensation.' The instant Order advances the twin 
goals of Section 276 of the Act by promoting both competition among payphone service providers 
("PSPs") and the widespread deployment of payphone services to the benefit of the general ~ub l i c .~  

. .  

4. In the f i  ' the Commission noted that 
Telecommunications Act of 1996 fimdamcntally changed telecommunications regulation. It stated 

This Order does not waive any of the other federal guidelines for intrastate payphone service tariffs. &g bars 10,Eiow. 
J Implementation ofthe Pay Telephone Rec~assification and Corn ion Provisions ofthe 
Tde~m~~~i~ations Ad Of 19%. CC Docket NO. 96-128, order, DA 9 'I"" -678 (Cm. Car. Bw.. 
rel. Apr. 4,1997) (-mver e "1. 

7 The RBOC Coalition consists of all of the Bell operating Coxnp~~+~ ("BO$s") except Amaitech. This Order 

-atpara 132. -alsoid. atpara. 163. ThesedelegationsofauthoritytotheBureau 

uses the term "RBOC Conhbon" to refer to the pebtioners reqwstmg the wmver, whch mcludes Ameritech. 

I 

are Consistent with Section 0.91 of the Commission's des, 47 C.F.R. 8 0.91. 

9 47 U.S.C. 6 276(b)(1). 
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that the 1996 Act erects a "pro-competitive deregulatory national framework designed to a d e r a t e  
rapid private sector deployment of advanced telecommunications and information technologies and 
Services to all Americans by opening all telecommunications mark- to competition."'0 To that end, 
the Commission a d v a n d  the twin goals of Section 276 of the Act of "promot[hg] cornpetion 
among payphone service providers and promoqhg] the widespread deployment of payphone services 
to the benefit of the general public. . .".I' It sought to eliminate those regulatory constraints that 
inhibit the ability both to enter and exit the payphone markqlace, and to compete for the right to 
provide services to customers through payphones. At the same time, the Commission recognized that 
a transition period is necessary to eliminate the effects of some long-standing barriers to 111 
competition in the payphone market. For this reason, it concluded that it would continue, for a 
limited time, to regulate certain aspects of the payphone market, but only until such time as the 
market evolves to erase these sources of market distortions." 

5. In the the Commission concluded that, consistent with 
Section 276 of the Act, PSPs are to be compensated for "each and every completed intrastate and 
interstate call" originated by their payphones." For the first year of the compensation provided by 
the pawhone, the Commission required those IXCs with annual toll revenues in excess of $100 
million to pay PSPs proportionate shares, based on their respective market shares, of interim, flat- 
rated compemdon in the amount of M5.85 per payphone per month." This monthly amount is to 
compensate each payphone for an average of 13 1 access code calls and subscriber 800 calls. The 
Commission concluded that LEC PSPs would be eligible to receive this compensation by April 15, 
1997, once the LEC, among other things, terminated certain subsidies flowing to its payphone 
operations. l5 

6. Inthe- the Commission concluded that to be eligible 
to receive compensation, a LEC must be able to certify the following: 

1) it has an effective cost accounting manual ("CAM") filing; 2) it has an effective 
interstate CCL tariff reflecting a reduction for deregulated payphone costs and 
reflecting additional multiline subscriber line charge ("SLC'I) revenue; 3) it has 
effective intrastate tariffs reflecting the removal of charges that recover the costs of 
payphones and any intrastate subsidies; 4) it has deregulated and reclassified or 
transferred the value of payphone customer premises equipment ("CPE") and related 

IO 

11 

S. C d  Rep. NO. 104-230,104th Cong., 2d Sess. 1 (1996). 

47 U.S.C. 5 276@)(1). 

p a w h o n e a t p a r a s .  11-19. 

Ip. at para. 48-76. 

Ip. at pare^. 119-126. 

-atparpara. 131. 
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costs as required in the 5 )  it has in effect intrastate tariffs for basic 
payphone services (for "dumb" and "smart" payphones); and 6) it has in effect 
intrastate and interstate tariffs for unbundled finctionalities associated with those 
lines.l6 

In addition, the Commission clarified "that the requirements of the 
payphones that were deregulated in an earlier order."" 

apply to inmate 

7. The Commission also applied additional requirements to those LECs that are 
BOCs: 

In addition to the requirements for all other LECs, BOCs must also have approved 
[comparably efEcient interconnection ("CEI")] plans for basic payphone services and 
unbundled fbnctionalities prior to receiving compensation. Similarly, prior to the 
approval of its [CEq plan, a BOC may not negotiate with location providers on the 
location provider's selecting and contracting with the carriers that carry interLATA 
calls from their payphones." 

8. Inthe- ' the Commission concluded that where LECs 
have already filed intrastate tariffs for payphone services, states may, after considering the 
~ e n t s o f t h e ~  ' the and Section 276, conclude: (1) 
that existing tari& are consistent with the requirements of the as revised in the 

and (2) that in such case no further filings are req~ired. '~ 

9. The Commission concluded in the &der on ' thatLECsare 
required to tariffbasic payphone lines (smart, dumb, and inmate) at the state level only.2o Unbundled 
features and functions provided to others and taken by a LEC's payphone operations, however, must 

Id- 16 

8013 (Com. Car. Bur. 19%) ("-ces Wa Va 

o r d a a t p a r a  132. IB 

19 Id. atpara 163. 

*' 
tariffs subjectto the- .E. at para. 163. 

at pares. 162-165. The C ~ o n p r o v @ e d  '&lines pursuautto which the states m to review the state 
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betariffed in both the intrastate and interstate jurisdictions.21 ~n addition, in the paMhone, the 
Commission required that, pursuant to the mandate of Section 276(b)( l)(B), incumbent LECs must 
remove &om their intrastate rates any charges that recover the costs of payphones. The pawhone 

required that states determine the intrastate rate elements that must be removed to eliminate 
any intrastate subsidies. These revised rates must be effective no later than April 15, 1997." 

- 

10. In the recent b e a u  Waiver O&, we emphasized that LECs must comply 
with all of the enumerated requirements established in the & 
except aswaived m the before the LECs' payphone operations are eligible to 
receive the payphone compensation provided by that proceeding. The requirements for intrastate 
tariffs are: (1) that payphone service intrastate tariffs be cost-based, consistent with Section 276, 
nondiscriminatory and consistent with tarif€ing guidelines;" and (2) that the states 
ensure that payphone costs for unregulated equipment and subsidies be removed fiom the intrastate 
local exchange service and exchange access service rates.u We stated in the 
that LEC intrastate tariffs must comply with these requirements by April 15, 1997 in order for the 
payphone operations of the LECs to be eligible to receive payphone compensation. The Bureau 
Waiver Qder also claritied the unbundled features and hct ions subject to the requirements of the 
Payphone Proceeding.u 

11. We noted in the Bureau W a i a  that the guidelines for state review of 
intra!&& t.ariIB are essentially the same as those included in the pawhone Or& for federal tariffs.% 
On reconsideration, the Commission stated that although it had the authority under Section 276 to 
require federal tariffs for payphone services, it delegated some of the tarifhg requirements to the 
state jurisdiction. The Q& on a ' - - -required that state tariffs for payphone services meet 
the requirements outlined above.n The provides that states that are unable 
to review these tariffs may require the LECs to file the tariffs with the Commission.2* 

' 

12. The- also clarified that, for purposes of meeting all of the 
requirements necessary to receive payphone compensation, the question of whether a L E  has 

11 Id. at pare^. 162-16s. 

-atpara. 186. 24 

23 Wai~aQderatpara~. 15-19. 

Id. at para. 32. 26 

'' para 6, above. 

-atpara. 163. l# 
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effective in- is to be coflsidered on a stat.e+by-state basis. Under this approach, assuming 
the LEC has complied with all of the other compliance list requirementqB if a LEC has effective 
intraStatetarif5 in StateX and hasiiledtariffsin State Y that are not yet in effect, then the LEC PSP 
will be able to receive payphone compensation for its payphones in State X but not in State Y. The 
intrastate tariffs for payphone services, including unbundled features, and the state tariffs removing 
payphone equipment costs and subsidies must be in effect for a LEC to receive compensation in a 
particular state. 

B. Waiver e nrg 
_- 

13. On April 10,1997, the RBOC Coalition, joined by Ameritech, requested that 
the Commission grant a limited waiver to extend for 45 days the requirement that a LEC's intrastate 
tariffs for payphone services comply with the federal guidelines set forth in paragraph 163 of the 

specifically that those tariffs satisfj the "new servicesnM test3' It requests 
that this 45-day period cOrreSpOnd to the same period of time that the Commission granted in its April 
4,1997 Bureau w- for limited waiver of the LECs' federal ta~ifEs.'~ The RBOC Coalition 
states that it is not seeking a waiver of the requirement that all of the BOCs have effective intrastate 
tariffs by April 15, 1997 for basic payphone lines and unbundled features and functions.33 

, / 

14. In support of its request, the RJ3OC Coalition argues that none of the BOCs 
"understood the payphone orders to require existing, previously-tariff" int- D ayphone services, 
such as the C O C O T w t o  meet the Commission's new services te@."' It further argues that, in 
some states, there may be a discrepancy between the'existing state tarif€ rates and state tariffs that 
comply with the new services test, which would require the LEC to file new tariff rates.3s In most 
states, however, the RBOC Coalition states, "ensuring that previously tariffeed payphone services meet 

19 &iQ. etperes. 131-132. 

described 
Creation 
l(1991) at 

RBOC Request et 1. 

RBOC Clarification Letter at 1.  

32 

33 

lQ. et 1. 

Id. 

34 

3J 
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the new semi- test. . . should not be too problematic.''M The RBOC Coalition argues that this 45- 
day period would allow the LECs to file new intrastate tariffs in the states where it is necessary 
without delaying its eligibility to receive compen~ation.~' It also states that special circumstances 
exist for a waiver in that the federal new services test had not previously been applied to existing state 
services, and that the LECs did not understand until the release of the Bureau Waiver Qrdp;r that the 
Commission meant to require application of this test to those services." The RBOC Coalition also 
states that "[elach LEC will undertake to file with the Commission a written document, by 
April 15, 1997, attempting to identitj. those tariff rates that may have to be revised."39 In addition, 
the RBOCs state that they v0Iunt.d~ Commit "to reimburse or provide credit to those purchasing the 
sesvices back to April 15,1997". . , "to the extent that the new tariffrates are lower than the existing 
ones."'O 

- 

15. In documents filed in response to the submission of the RBOC 
Coalition, AT&T and MCI each argue that there is no basis for the BOCs' claim that they did not 
understandthatbasicintrastate payphone had to comply with the Commission's "new services" 
test." In addition, Sprint filed an a document stating that "[wlhether or not the RE3OCs 
exercised good faith in ignoring the plain language of paragraph 163 of the Reconsideration Order 
. . . is beside the poi4J" because the RBOCs should not be entitled to receive compensation unless 
they are in compliance with all of the r- of Section 276 and the Commission's rules." Both 
MCI and Sprint oppose the RBOC Coalition's request for a AT&T states, however, that 
it takes no position on the merits of the RBOC Coalition's request for a waiver, "provided that all 
necessary cost-based tariffs are in place within the waiver period established by the Bureau's April 
4, 1997 Order."" 

16. More specitically, AT&T contends that the Commission should reiterate that 
a LEC is not eligible for payphone c o m d o n  "until it has provided proof of state action verifying 

Ip. 

Id. at2. 

u. a t 3 .  

Id. 

36 

37 

3J 

39 

Id. I 

41 Vice pnsidenf ATLT to William Cston, Actin Secretary, 
~ ~ s r k . ~ r n ~ o u n s e l . ~ ~ ~ t o ~ a r y & t h f t , - ,  

19!??MCI Letter"). 

42 Letter ofRichard Juhuke. +eral Attorney, Sprint to Mary Beth Richards, Deputy Chid Common c.mI3*cc (April 11,1997) ("sprmt Letter"). 

43 MCILe#erat 1; SprintLetterat 1. 

ATBtTLetteratl. 44 



the LEC's compliance with Section 276[,]" particularly with regard to the elimination of intrastate 
payphone subsidies.45 AT&T states that the available evidence, namely the "wide and unexplained 
gap between the reasoNLbly arpected rate impacts of the removal of LEC payphone equipment fiom 
their regulated accounts and recent actual intrastate rate reductions," suggest that LECs have not 
removed in- payphone subsidies.'6 MCI argues that while there will be no harm to the BOCs 
ifthey are required to have efktive intrastate tadli M r e  they receive cornpensation, the IXCs that 
are required to pay the compensation will be harmed because the BOCs will be receiving the 
compensation provided by the ( while they are still recovering 
payphone costs through tariffeed ~ c e s . ' '  MCI also argues that the request of the RBOC Coalition 
would be properly treated as tin untimely petition for reconsideration of the Commission's payphone 
 order^.^' Sprint contends that the practical effect of granting the relief requested by the RBOC 
Coalition would be to allow the BOCs to receive compensation before they have in effect cost-based 
rates at the state level for their payphone services.49 Sprint contends further that it is inconceivable 
that this "premature imposition of [the compensation] burden on IXCs and their customers could be 
squared with the public interest. , On the other hand, Sprint states that it would not object to 
allowing the LEcs to defb the effective date of the reductions in their interstate common carrier line 
reductions in those states where they have yet to fulfill all of the requirements for c~mpensation.~~ 

17. The American Public Communications council ("APCC"), a trade association 
of independent PSPs, contends in an m g  that there was no ambiguity in the pavohone 

that existing payphone service tariffs are subject to the "new services" 
test.52 APCC further contends that allowing the LECs to collect compensation before "complying 
with a key condition for any competitive telecommunications market -- cost-based interconnection 
with bottleneck facitties -- would be contrary to the basic purposes of the Act and the rpavohone 
-]."a APCC proposes, instead, that the LECs should be dowed "to defer 

. .  

Id. at 3. AT&T further contends that "[s]pecifically, the Commission should make it clear that 110 LEC is 
'on in BII state uutil(1) it proviciea.cvidezice that its state +.ssim has 

45 

entitlcdtorerpiw a hone 
a c t u a y . c o l l u d a a p t K t b c ~ ~ ~ t b c * ~ h a S ~ V ~ ~ ~ d e t e r r m a e d  that & payphone subsdm have been 
eliminated h m  intrastate rates." Id. (anphasls in the onpal). 

Id. 46 

41 

U 

49 

50 

51 

MCILttta at 1. 

IQ. at2. 

sprint Letter at 2. 

Id. 

u. at 3. 

Ldter of Albert Kramer, Counsel,, APCC to Mary Beth Richards, Dquty Chief, Common Carrier 
Bureau, J2 w pril11.1997) ("APCC Letter"). 

53 Id. at2. 
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the effectve date of. . . dehrifhg requirements for a 9O-day period to allow them to bring their state 
payphone services tariffs into compliance with the * , provided 
that the LEC refiles dl its state-tariffed services offered to PSPs, so as to ensure state commissions 
an opportunity to review all payphone interconnection services under the required uniform pricing 
standard."" APCC argues that the Commission "must simply order all tariffis to be refiled."" 

18. Upon reviewing the contentions of the RBOC Coalition and the language it 
cites fiom the two orders in the we conclude that while the 
individual BOCs may not be in full compliance with the intrastate t d n g  requirements of the 

P r o c a  they have made a good faith effort to comply with the 
requirements. The RBOC Coalition concedes that the Commission's payphone orders, as clarified 
bY h- mandate that the payphone services a LEC tariffs at the state level are 
subject to the new services test and @at the requisite cost-support data m a  e submitted to the 
@vidual states.% In addition, the RJ3OC Coalition states that it will take whatever action% 
necessary to comply with the Commission's orders in order to be eligible to receive payphone 
compensation at the earliest possile date.n Therefore, we adopt this Order, which contains a limited 

tariffs, specifically the requirement that LECs- have filed 
' a n d t h e m  

waiver of the Wed guidelines for intrassatc: 
i m t a t e  payphone senrice tariffs_as required by the Q& on 
Waiver Quh that satisfy the new services test, and that efFective intrastate payphone service tariffs 
comply with the "new services" test of the federal guidelines for the purpose of allowing a LEC to 
tk eligible to receive payphone compensation, as discussed below. The existing intrastate tariffs for 

s will continue in effect - until the intrastate tariffs f i l e d i i u m t  to the 
and this Order become effective. Because other LECs 

%ay also have failed to file the intrastate t d s  for payphone seMces that cokply with 
Services" test of the Meral guidelines, we apply this limited waiver to all LECs, with the limitations 
set forth herein. 

19. Consistent with our conclusions above and in the interests of bringing LECs 
' we waive for 45 

the requirement that LEC 
i n t o c o m p l i a n c e w i t h t h e r ~ t s o f b &  
days fiom the April 4, 1997 release date of the Bureau Waiver Q& 
intrastate tari& for payphone services comply with the "new services" test of the federal guidelines, 
as set forth in paragraph 163 of the and clarified in the Bureau W a i v ~  
Order. Pursuant to the instant Order, LECs must file intrastate tariffs for payphone services, as 
required by the -roc* * consistent with all the requirements set forth 

' 

IQ. at 3 (emphasis in the original). 

Ip. (emphasis in the original). 

m a t  1-3. 

Id. 
9 



in the within 45 days of the April 4, 1997 release date of the Bureau 
W a i e .  Any LEC that files these intrastate tariffs for payphone services within 45 days of the 

will be eligible to receive the payphone compensation 
* as of April 15,1997, as long as that LEC has 

release date of the w a i v e r  On& 
provided by the f i  
complied with all of the other requirements set forth in paragraph 13 1 (and paragraph 132 for the 
BOCs) of the subject to the clarifications and limited Waiver in the Bureau 
waiver.5' Under the terms of this limited waiver, a LEC must have in place intrastate tariffs 
for payphone services that are effective by April 15, 1997. This waiver permits the LEC to file 
intrastate tariffs that are consistent with the "new services" test of the federal guidelines set forth in 
the as cladied by the -Waiver Qrder .s9 The existing intrastate 
payphone Service tariffs will continue in effect until the intrastate tariffs filed pursuant to this Order 
become effective." 

' 

-- 

' 

* 

20. The RBOC Coalition and Ameritech have committed, once the new intrastate 
tarit& are effectve, to reimburse or provide credit to its customers for these payphone services from 
April 15, 1997, ifnewly tarifFed rates, when effective, are lower than the existing rates. This action 
will help to mitigate any delay in having in effect intrastate tariffs that comply with the guidelines 
required by the including the concern raised by MCI that the subsidies 
from payphone services will not have been removed before the LECs receive payphone 
compensation.61 A LEC who seeks to rely on the waiver granted in the instant Order must also 
reimburse their customers or provide credit, fiom April 15, 1997, in situations where the newly 
tad€ed rates are lower than the existing tariffed rates. We note, in response to the arguments raised 
by the IXCs, that because this Order does not waive the requirement that subsidies be removed fiom 

delayed removal of subsidies from some intrastate payphone service tariffs will be limited. 
- local exchange service and exchange access services, the "harm" to the IXCs resulting from the 

21. We conclude that the waiver we grant here, which is for a limited duration to 
address a specific compliance issue, is consistent with, and does not undermine, the rules adopted by 
the Commission in the & ' . Therefore, we reject the various 
altmatives to granting a waiver that were suggested by APCC and the IXCs. More specifically, we 
conclude that APCC's proposal to require the refiling of all intrastate payphone service tarifji would 
unduly delay, and possibly undermine, the Commission's ef€orts to implement Section 276 and the 
congressional goals of "promot[iJ competition among payphone service providers and promot[ing] 

'* 
ad. 

Becaust the industry has elected to bill for and ay out canpendon on a quarterly basis the actual pa 
for oampensation thPt begins to accrue on April 15,199Qwill not be madc until *the requisite 'mttastate tmEZt 

Waiver Q& at paras. 29-33. 59 

The states must act on the tariffs filed ursuant to this Order within a reasonable period of time. The 6 

Sectiol l~76~~that~requirementsofthatgfatutoly rovisionandthe 
including the intrastate -g ofpaypbne services, haveLen met. 47 U.S.C. 

at para. 163. 61 
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the widespread deployment of payphone services to the benefit of the general public. . In 
response to Sprint's proposal that we delay the effective date of the LECs' interstate Carrier m m o n  
line reductions, we conclude that the Mer approach would be to evaluate requests for such 
treatment by individual LECs on a case-by-case basis. In addition, we decline to treat the request of 
the RBOC Coalition as an untimely petition for reconsideration of the Commission's rules, because 
the RBOC Coalition does not seek reconsideration of the rules adopted in the Pawhone 

but instead seeks additional time, in a specific, l i i t ed  circumstance, to 
comply with those rules. 

- 

. .  

22. In response to AT&Ts arguments that a LEC must show proof that its 
intrastate tariffs have removed payphone subsidies consistent with Section 276, we note the 
Commission concluded that "[tlo receive compensation a LEC mu&b&k to cat& ' 'la that it has 
satided each of the individual prerequisites to receiving the compensation mandated by the PaMhone 
-.@ The Commission did not require that the LECs file such a certification 
with it. Nothing in the Commission's orders, however, prohibits the IXCs obligated to pay 
compensation &om requiring that their LE€ payees provide such a certification for each prerequisite. 
Such an approach is consistent with the Commission's statement that "we leave the details associated 
with the administration of this compensation mechanism to the parties to determine for themselves 
through mutual agreement."6s 

. .  

23. Waiver of Commission rules is appropriate only if special circumstances 
warrant a deviation fiom the general rulea and such deviation serves the public interest6' Because 
the LECs are required to file, and the states are required to review, intrastate tadB for payphone 
services Consistent with federal guidelines, which, in some cases, may not have been previously filed 
in this manner at the intrastate level, we find that special circumstances exist in this case to grant a 
limited waiver of brief duration to address this responsibility. In addition, for the reasons stated 
above, our grant of a waiver in this limited circumstance, does not undermine, and is consistent with, 
the Commission's overall policies in CC Docket No. 96-128 to reclassify LEC payphone assets and 
ensure filir PSP compensation for all calls originated by payphones. Moreover, the states' review of 
the intrastate tarifh that are the subject of this limited waiver will enable them to determine whether 
these tat-& have been filed in accordance with the Commission's rules, including the "new services" 
test. Accordingly, we grant a limited waiver for 45 days &om the April 4,1997 release date of the 

the requirement that LEC intrastate tariffs for payphone services comply with 

47 U.S.C. 8 276(b)(1). 

Order 

&para 6, above. 

-atpara. 115. 

62 

at para. 13 1 (emphasis added). 63 

64 

6s 

66 ~ m v v v . F C C , 8 9 7 F . 2 d l 1 6 4 ,  1166(D.C.Cir. 1990). 

ov. FCC418F.2d 1153,1159(D.C. Cir. 1969). 67 
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1 EDMONDS, P. J. 

2 

3 businesses that provide pay telephone service to the public. The businesses use the 

4 telephone lines and other services of regulated local exchange carriers (LECs) to carry out 

5 their activities.' Appellant appeals a decision of the trial court that affumed the order of 

6 respondent Oregon Public Utilities Commission (PUC) setting the rates that respondent 

7 Qwest Corporation (Qwest), a regulated LEC, charges appellant's members for payphone 

8 services' in Oregon. We reverse and remand. 

9 

10 on reconsideration of the payphone aspects of that final order. In Docket UT- 125 the 

11 PUC evaluated the rate schedule that Qwest filed for all of its regulated intrastate 

12 services, not just those relating to payphones. Under state law, the PUC's responsibility 

13 was to determine, after a hearing, whether Qwest had proved that its proposed rates were 

14 just and reasonable, and, if they were not, to adjust the rates so that they were. See ORS 

Appellant Northwest Public Communications Council is an organization of 

Appellant challenges the PUC's final order in Docket UT-125 and its order 

15 

16 

17 

759.180( 1). In making that determination, the PUC followed the traditional procedure for 

reviewing a regulated utility's rate schedule. In the first phase of the proceeding, it 

established the rate of return that Qwest was entitled to receive on its property that is used 

The record and the parties' briefs contain a number of acronyms, not all of 
which are discussed or explained in the briefs. Although we were able to determine the 
meaning of each relevant acronym, it would have been helpll if the parties had provided 
a separate list for our reference. 

1 

* We will use "payphone services" to refer both to telephone lines and to 
other services when that usage is clear from the context of our discussion. 

I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

or useful for providing regulated services in Oregon (Qwest's rate base). In the second 

phase, the PUC evaluated the rates that Qwest proposed for its various services and made 

appropriate adjustments so that, as a package, they would provide it the opportunity to 

eam that return. One consequence of following the traditional method is that reducing the 

rates for one service is likely to require raising the rates for another. That is necessary in 

order to provide Qwest an opportunity to earn the intended rate of return on its rate base 

as a whole. Thus, the rates for one service may be greater than Qwest's costs while the 

rates for another may be less. When that happens, the first service is said to subsidize the 

second. 

In its final order, the I'UC adopted Qwest's proposal for the rates that a 

payphone service provider (PSP), such as appellant's members, will pay for the use of a 

payphone access line (PAL). It agreed with Qwest that those rates should be essentially 

the same as the rates that Qwest charges for a business phone line. As well as paying for 

a PAL, a PSP will also need to use Qwest's Custom.Net call screening service, which 

permits a PSP to avoid fraudulent use of the payph~ne.~ The PUC approved Qwest's 

proposed rate for CustomNet without examining Qwest's cost of providing the service. 

Although a majority of Qwest's lines that have Cus tode t  service are PALS, the service 

is available for other lines as well, and 37 percent of lines with CustomNet serve 

For example, the service will prevent customers from making long distance 
calls at the local call rate. 

2 

http://Custom.Net


I customers other than PSPs.4 

2 

3 

4 

5 

Appellant does not challenge the rates for PALS and CustomNet under 

Oregon law. Rather, it argues that federal law requires the PUC to use a different rate- 

setting method for payphone services instead of the traditional method that the PUC used. 

Appellant relies on 47 USC section 276 (section 276), as amended by the 

6 Telecommunications Act of 1996 (the Act), and on orders that the Federal 

7 Communications Commission (FCC) has issued pursuant to section 276. Section 276 and 

8 those orders, according to appellant, have hdamentally changed the method for setting 

9 rates for payphone services that Bell operating companies (BOCs), including Qwest, 

10 provide to PSPs.' The fundamental :shift is that section 276 requires the PUC to focus on 

1 1 a BOC's cost of providing the specific payphone service at issue rather than on its total 

12 rate of return, thereby allowing PSPs, to compete with the BOC's own payphones on a 

13 more equal footing. According to appellant, the PUC erred because it failed to apply the 

14 FCC's approach. 

15 

16 

We begin our analysis by examining the overall purpose of the Act, which 

is to promote competition in the telecommunications industry. Section 276 describes its 

Qwest's own payphone lines receive CustomNet service. It is not clear from 
the order whether the PUC treated Qwest as a PSP in making this calculation, whether 
Qwest's payphone lines are included in the 37 percent that are not PSP lines, or whether 
they are excluded from the calculation entirely. 

BOCs are those LECs that were part of the former Bell System, which 
provided the great majority of local telephone service throughout the country, and their 
successors. They are listed in 47 USC 0 153(4)(A) as they existed at the Act's adoption. 
Section 276 applies primarily to BOCs, not to other LECs. 

3 



1 

2 

3 

4 

5 

6 

7 276(a) provides: 

specific purpose as "to promote competition among payphone service providers and 

promote the widespread deployment of payphone services to the benefit of the general 

public[.]" Section 276(b)( 1). For many years, LECs were the sole providers of payphone 

services. The traditional regulatory approach permitted them to subsidize their payphone 

services from their earnings on other services, a practice known as cross-subsidization. 

Section 276 prohibits such cross-subsidization for LECs that are also BOCs. Section 

8 
9 

10 

11 
12 
13 

14 

15 

16 

17 

"After the effective date of the rules prescribed pursuant to 
subsection (b) of this section, any Bell operating company that provides 
payphone service-- 

"( 1) shall not subsidize its payphone service directly or indirectly 
from its telephone exchange service operations or its exchange access 
operations; and 

"(2) shall not prefer or discriminate in favor of its payphone service." 

As the District of Columbia Circuit Court of Appeals has explained, this section "is 

designed to replace a state-regulated monopoly system with a federally facilitated, 

competitive market." Nao England' Public Communications v. F.C.C., 334 F3d 69,77 

18 (DC Cir 2003). 

19 

20 

2 1 

22 

23 

Section 276(b) requires the FCC to prescribe regulations to implement the 

statute in ways that will achieve five specific goals. One of those goals is to provide 

nonstructural safeguards to prevent cross-subsidization that, at a minimum, include the 

standards that the FCC had previously adopted for certain new telecommunications 

services and that are known as the Computer I11 standards. Section 276(b)( l)(C). 

4 



1 

2 

3 requirements. 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Finally, section 276(c) provides that, "[tlo the extent that any State requirements are 

inconsistent with the Commission's regulations," the regulations preempt those state 

The FCC has not promulgated regulations under section 276 in accordance 

with the procedures described in 5 USC section 553. However, it has issued several 

detailed orders to resolve issues under the section, two of which directly apply to this 

case. The first is an order of the FCC's Common Carrier Bureau (CCB), In the Matter of 

Wisconsin PubZic Sewice Commission, CCBKPD No. 00- 1 (2000) (the Wisconsin 

Order).6 At the time of the PUC's decisions in this case, the Wisconsin Order was the 

most recent statement of the FCC's position, but it was under appeal to the full 

commission. Shortly after the PUC issued its decision on reconsideration in this case, the 

full commission issued the second order, its decision on the appeal, In the Mutter of 

Wisconsin PubZic Service Cornmission Order, BureadCPD No. 00-0 1 (2002) (the New 

Services Order). The FCC modified the Wisconsin Order in some respects but generally 

affirmed it. The District of Columbia Circuit subsequently affirmed the New Services 

Order on judicial review. New England Public Communications, 334 F3d at 79. 

Before the PUC, appellant relied on the Wisconsin Order to support its 

position regarding the effect of section 276. On appeal, it relies both on that order and on 

the New Services Order. Qwest and the PUC counter that, for at least two reasons, those 

orders are not a statement of the law that either the PUC or we must follow. First, they 

6 We describe the FCC orders by the names that the parties use for them. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

15 

16 

17 

point out that only the Wisconsin Order existed at the time that the PUC acted and that the 

New Services Order modifies the Wisconsin Order in some respects. From those 

premises, they conclude that the Wisconsin Order was not the final word on the issues 

that it discussed and that the PUC did not err in refusing to rely on it. They also argue 

that, because the PUC had no opportunity to consider the New Services Order, it cannot 

have erred by failing to follow it. The problem with those arguments is that they ignore 

the preemptive effect of section 276. 

The District of Columbia Circuit Court of Appeals treats the FCC's orders 

under section 276 as binding on every state, and so do we. In affirming the New Services 

Order, the court stated that the "Commission implemented section 276 in a series of 

orders," including the New Services Order. New England Public Communications, 334 

F3d at 7 1. It fiuther explained that that order "establishes a rule that affects payphone 

line rates in every state," rather than being limited to Wisconsin, as Qwest and the PUC 

assert. Id. at 75. The PUC must reconsider its order in light of the New Services Order 

and other relevant FCC  order^.^ 

Reversed and remanded with instructions to remand to the PUC for 

reconsideration. 

7 The concurrence describes a number of specific problems that it finds in the 
PUC's order. Although we do not find it necessary to consider those issues at this time, 
we do not necessarily disagree with the concurrence's discussion. 
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NW Public Communications Council v. PUC (A1 19640) 
Edmonds, P. J., majority 

1 WOLLHEIM, J., concurring. 

2 

3 

4 

I agree with the majority's decision to remand this case to the PUC.' The 

majority does not, however, consider a number of issues that I think are ready for our 

resolution at this time. Because I would reach those issues as part of deciding this case, I 

5 concur in order to describe how I would decide them. 

6 

7 

8 

Before the PUC appellant argued that section 276 required the PUC to set 

rates in accordance with the principles in the statute and in the FCC's previous orders. It 

relied on the Wisconsin Order to support its position concerning what the statute and 

9 those previous orders required. By iweing that the PUC should follow the Wisconsin 

10 Order, appellant was arguing that that order correctly applied section 276 and the FCC's 

1 1 

12 

previous orders and that the PUC wi3S required to apply those orders to this case. The 

issue for the PUC was to determine the effect of section 276 on Qwest's proposed rates 

13 

14 

for payphone service; appellant's reliance on the Wisconsin Order was, in effect, reliance 

on all of the FCC's decisions on that issue. The issue before us is whether the PUC's 

15 order is unlawll because it failed to conform to the requirements of section 276 as the 

16 FCC has established them. See ORS 756.590. In making that determination I must 

17 consider all relevant sources related to those issues, whether or not they existed at the 

18 time that the PUC acted. Cf. State v. Jury, 185 Or App 132,136,57 P3d 970 (2002), rev 

19 den, 335 Or 504 (2003) (appellate court generally determines error based on law as it 

' I use the same acronyms and short titles that the majority uses. 
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exists at time of appellate decision, not time of trial court decision). Because the New 

Services Order is the FCC's most recent statement of its position, that order will play a 

significant role in my analysis. 

Qwest and the PUC also argue that the FCC's orders are not binding on the 

PUC, in part because they are orders rather than formally adopted regulations and in part 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

because they apply only to four LECs in Wisconsin. Neither argument is correct. The 

FCC treats its orders as containing the regulations that the statute requires it to issue, 

stating in a recent order that "[i]n a series of orders starting in 1996, the Commission 

promulgated pay telephone service regulations to implement section 276 of the Act, as 

amended by the Telecommunications Act of 1996[.]" In the Matter of Request to Update 

Default Compensation Rate for Dial-.4round Callsfrom Payphones, fl2,WC Docket No. 

03-225 (2004) (emphasis added). In the New Services Order, it explained that its 

discussion would "assist states in applying the new services test" in order to ensure 

compliance with section 276 and the FCC's previous orders. New Services Order, 7 2. It 

also noted that in a previous order it had preempted all state rules that were inconsistent 

with the Computer 111 nonstructural safeguards. Id. at fl 15. I agree with the majority that 

those orders are binding on every state. 

18 

19 

20 

2 1 

In all of its orders the FCC, consistently with the criteria in section 

276(b)( l), has emphasized the general deregulatory and procompetitive nature of the Act. 

In essence, a BOC must place its own payphones on an equal footing with those that PSPs 

operate, and it must not obtain a profit from PSP payphones. In order to achieve that 

2 



1 

8 

result, the FCC requires BOCs to provide payphone services at rates that satis9 the cost- 

based "new services test" that it had previously developed in the Computer I11 order and 

that Congress expressly required it to apply to payphone rates. Under that test, the cost 

for a service should be the direct cost of providing the service, together with an 

appropriate level of overhead costs. New England Public Communications v. F. C. C., 334 

F3d 69,71-72 (DC Cir 2003). That approach is different from the traditional regulatory 

approach of adjusting rates with limited regard to the cost of individual services but, 

instead, with a focus on the utility's total return on its rate base. 

9 

10 

1 1 

12 

13 

14 

15 

16 

In the Wisconsin Order, the CCB summarized its understanding of the 

FCC's previous payphone orders: explaining the criteria that it would apply in reviewing 

the rates based on the Computer I11 requirements and previous FCC orders. First, an LEC 

must demonstrate that its proposed rates "do not recover more than the direct costs of the 

service plus 'a just and reasonable portion of the carrier's overhead costs."' Those costs 

"must be determined by the use of an appropriate forward-looking, economic cost 

methodology" that is consistent with the FCC's previous orders. Wisconsin Order, 7 9 

(quoting 47 CFR 6 61.49(0(2))? In calculating direct costs, the LEC should use 

The case came before the FCC under its direct regulatory authority because 
the Wisconsin Public Services Commission had concluded that it did not have the 
jurisdiction under state law to apply the requirements of section 276 in a rate-making 
proceeding. The CCB required the four largest LECs in that state to file their tariffs and 
supporting information concerning their payphone services with the CCB so it could 
review their rates for compliance with section 276. 

47 CFR 6 61.49(f)(2) describes information that certain LECs must file to 
support rates for certain new services. Its requirements are not limited to payphone 
services. 
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methodologies that are consistent with those used in computing rates for other services 

offered to competitors. Id. at fi 10. 

3 Secondly, the LEC must justify the methodology that it used to determine 

4 its overhead costs. If it does not do so, it may not recover a greater share of overhead in 

5 the payphone rates than it does in rates for comparable services. Other services that the 

6 LEC provides to competitors are the most likely comparable services for this purpose. 

7 "Given that the new services test is a cost-based test, overhead allocations must be based 

8 on cost, and therefore may not be set artificially high in order to subsidize or contribute to 

9 other LEC services." Wisconsin Order, f 1 1. Finally, in order to avoid double recovery 

10 of costs, an LEC must demonstrate that it has taken into account other sources of revenue 

1 1 that it used to recover the costs of the facilities provided. The order listed several specific 

12 other charges that the LEC had to deduct fiom the payphone rates. Id. at 7 12. 

13 

14 Commission requires that BOC4 payphone rates be cost-based. New Services Order, 742. 

15 It described the new services test as flexible and cost-based and emphasized that the 

16 methodologies used must be forward-looking and, thus, not based on a particular return 

17 on an existing rate base. Id. at 43. Section 276 and the FCC's previous orders had 

18 established "a new regulatory regime for payphone services," requiring the use of the new 

19 services test whether or not the service was literally "new." Id. at 7 46. The test is 

20 flexible because a state may use any pricing methodology that meets the criteria that the 

On appeal, the FCC generally agreed with the CCB. It emphasized that the 

Because of its conclusion that section 276 applies only to BOG, the FCC 
did not discuss payphone pricing for other LECs. New Services Order, 142. 
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1 FCC described. The FCC stated that two specific commonly used methodologies would 

2 meet those criteria. Id. at 7 49. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Under the new services test a price consists of two elements: the actual cost 

of providing the service and a reasonable contribution to overhead. The Wisconsin Order 

emphasized that overhead allocations must themselves be based on cost and may not be 

artificially high in order to subsidize or contribute to other LEC services. The Wisconsin 

Order required LECs to use a specific method, unbundled network elements (UNE) 

loading, in order to calculate overhead and required them to explain overhead allocations 

that significantly departed from those amounts. New Services Order at 7 51. In the New 

Services Order the FCC agreed with the CCB that overhead allocations must be based on 

cost and may not be artificially high. It agreed that UNE loading was a proper method to 

determine the ceiling for overhead, but it indicated that other methods were also 

permissible and might be preferable. Id. at 1 52. One of those possibilities was to 

compute the direct costs of services that competed with services offered by competitors, 

15 to subtract those costs from the lowest rates for those competitive services, and to treat 

16 the difference as representing the contribution to overhead. A BOC could then set 

17 overhead for the rate being determined at the lowest overhead rate for those competitive 

18 services. Id. at fi 53. 

19 

20 

The LECs argued to the FCC that a BOC may apply to PAL rates whatever 

markup it uses in business line rates. The LECs made that argument even though 

2 1 business line rates may include subsidies for other services. The FCC rejected it. BOCs 
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13 
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16 

17 
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19 

20 

do not have virtually unlimited flexibility in determining the overhead component of PAL 

rates. Rather, they must aflirmatively justify their overhead allocations. New Services 

Order at f l55,56. The evaluation of overhead allocations is fact-specific, and the LECs' 

suggestion that a wide range is reasonable is incorrect. "Consistent[ly] with Commission 

precedent, the BOCs bear the burden of justifying their overhead allocations for payphone 

services and demonstrating compliance with our standards." Id. at 77 57,58. Finally, the 

FCC modified the Wisconsin Order concerning whether cost based rates must be reduced 

to take account of certain federally tariffed charges. It agreed with the CCB as to one 

such charge but not as to another. A i  at 1759-61. 

On appeal, appellant argues that the PUC failed to follow federal law in 

setting rates for payphone services. It also argues that section 276 requires Qwest to 

provide far more detailed information, including engineering and time and wage studies, 

concerning its direct and overhead costs than the PUC required. That information is 

necessary, appellant says, so the PUC can set Qwest's PAL rates based on its actual costs. 

Appellant specifically objected to Qwest adding a market-driven return factor to its PAL 

rates instead of basing them strictly on cost and overhead. I fmt  describe the PUC's 

orders and then evaluate them in light of the New Services Order. 

In its original order, which resolved many issues concerning Qwest's overall 

rate schedule in addition to the payphone issues, the PUC generally rejected appellant's 

 argument^.^ It summarized the FCC's requirements as being that PAL rates be cost based, 

The PUC refused to rely on the Wisconsin Order on the grounds that it 
applied only to the specific Wisconsin LECs that it named, that it was on appeal, and that 
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16 

17 

18 

encourage the deployment of payphones, be nondiscriminatory, and pass the new services 

test, which the PUC described as requiring that rates be cost based with reasonable 

overhead. It found appellant's reading of the requirements, in particular the amount of 

information needed to make the necessary detenninations, to be overly formal. Instead of 

seeking detailed information in order to make a new determination of costs, as appellant 

requested, the PUC decided that costs determined in UM 773, a previous PUC 

proceeding, were a reasonable approximation of Qwest's direct costs. It noted that Qwest 

used those costs to figure its direct costs. The PUC then concluded that the cost-to-price 

ratio based on those costs was sufficient to infer the overhead on payphone rates. Qwest's 

rates for payphone services were between 26 and 91 percent above direct costs, which the 

PUC stated was a reasonable ratio. It noted that the FCC and other state commissions had 

approved overhead loadings up to 4.8 times direct costs. The PUC rejected appellant's 

argument that cost based rates had to be set at cost. Rather, it stated, that it is permissible 

to include contribution6 and a market driven return in those rates. 

The PUC next rejected appellant's argument that CustomNet is subject to 

the new services test. It concluded that only payphone specific services are subject to that 

test and that CustomNet is not payphone specific. Rather, it is a retail tariffed service that 

any customer may purchase, and 37 percent of the lines with it serve customers other than 

the appealing parties had requested a stay. 

The meaning of "contribution" is not clear from the record. Appellant treats 
it as meaning contribution from PAL rates to other Qwest services rather than 
contribution to overhead. It is thus an amount in addition to overhead. My subsequent 
discussion is based on that understanding. 
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PSPs. Finally, the PUC decided that Qwest could include federally tariffed charges in its 

rates; it notes that Qwest includes those charges in the rates for all access lines, including 

the lines that it provides to its own payphone division? PUC Order, 56 

I first consider appellant's challenges to the rates for PALS. Although 

Qwest has the burden of proving the reasonableness of its rates to the PUC, New Services 

Order, $I 56, on review of the PUC's order appellant has the burden "to show by clear and 

satisfactory evidence that the order is unreasonable or unlawful." ORS 756.594. 

Appellant first argues that the PUC failed to comply with the requirement that the rates be 

based "on the direct costs of the service, plus 'a just and reasonable portion of the carrier's 

overhead costs.'" New Services Order, 1 2 3  (quoting Wisconsin Order, 1 9). I first 

consider the PUC's determination of Qwest's direct costs. The PUC based its 

determination of those costs on a previous proceeding, UM 773, stating that the costs 

from that proceeding are "a reasonable approximation of direct costs." The FCC's orders, 

however, do not contemplate "a reasonable approximation"; rather, they contemplate a 

determination of direct costs through the use of an appropriate forward-looking economic 

cost methodology. The FCC has expressly approved two such methodologies and has 

indicated that others may also be permissible. The PUC's order does not discuss the 

methodology that it used in UM 773 or otherwise show that it satisfies the FCC's 

requirements. Without that information it was impossible for the PUC to conclude that it 

7 On reconsideration, the PUC adhered to those conclusions, emphasizing 
that the FCC had described the new services test as flexible. It described appellant's view 
of the new services test and the necessary supporting material as overly formalistic. 
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1 had a sufficient basis for finding that Qwest met its burden before the agency. Thus, 

2 
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15 

16 

17 

18 

appellant has carried its burden before us of showing that the PUC's order is unlawful in 

this respect.* 

The PUC erred in a number of other respects. First, it set PAL rates at the 

same rate for business services without separately evaluating the direct costs and 

contribution to overhead for PALS and without considering whether the business rates 

include a contribution to other services. As the New Services Order indicates, that is 

inconsistent with the fundamental purpose of section 276 to set payphone rates at a level 

that will permit PSPs to compete with BOC payphones on an even footing. See New 

Services Order, 7 54. Unless business line rates are themselves based on the new services 

test, they are not an appropriate standard for PAL rates. Secondly, for the same reason 

including contributions to other Qwest services and a market-driven return for Qwest in 

the rates is impermissible. The requirement that rates be based on costs plus overhead by 

itself prohibits any market-driven premium over those levels. 

Third, the PUC failed to follow the requirements for determining the 

overhead portion of a PAL rate. It relied primarily on the ratio between Qwest's direct 

costs and its prices to determine the amount of overhead in its PAL rates and then found 

that that ratio was permissible in light of the FCC's previous decisions that permitted 

* Appellant also argues that the PUC should have required Qwest to provide 
specific information concerning its costs. Because, in my view, the PUC on remand will 
have to determine whether the methodology of UM 773 was appropriate and, if not, what 
other methodology it will use, and because the methodology that the PUC chooses may 
well affect what evidence is relevant, I do not need to discuss that issue at this time. 
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ratios of overhead to costs as high as 4.8 to 1. PUC Order, 55. There are at least two 

problems with the PUC's approach. First, the FCC allows the use of the ratio between 

direct costs and prices only for competitive services, and it requires that those costs be 

deducted from the lowest rates charged for those competitive services in order to 

determine the contribution to overhead "from these competitive services." New Services 

Order, fi 53, There is nothing that permits using that approach for the noncompetitive 

rates that the PUC considered. In addition, the FCC has explained that the decision in 

which it permitted high overhead loadings was an unusual situation in which the LEC 

provided adequate justification and lhat involved payphone features that cost only a few 

cents per line per month. Id. at 7 57. Although state regulators may use a flexible 

approach to calculating the overhead allocation to PALS, id. at 7 58, 

"BOCs bear the burden of affirmatively justifyrng their overhead 
allocations. In general, in our decisions applying the new services test to 
services offered to competitors, we have allowed BOCs some flexibility in 
calculating overhead allocations, but we have carefully reviewed the 
reasonableness of BOCs' overhead allocations. We have not simply 
accepted any 'plausible benchmark' proffered by an [sic] BOC." 

Id. at 7 56 (emphasis in original). 

The PUC did not require Qwest to meet the burden that the FCC requires. 

Rather, it assumed that Qwest's noncompetitive rates included a reasonable ratio of 

overhead and simply applied that ratio to its PAL rates, approving business line and PAL 

rates that were essentially identical. On remand, it should evaluate Qwest's costs and 

23 overhead in accordance with the requirements of the New Services Order, ensuring that it 
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has sufficient information to do  SO.^ Section 276 requires a new approach to rates for 

payphone services; it may be difficult to satisfy the requirements of that section by simply 

tinkering with the traditional regulatory approach. 

4 The remaining issue is whether CustomNet is subject to the New Services 

5 Order. It is clear that the new services test applies to all payphone specific services. 

6 Although CustomNet is primarily a payphone service that Qwest uses on its own 

7 payphones, a significant number of non-PSPs also use it. The FCC has rejected the 

8 argument that a BOC can avoid applying the new services test to a particular service 

9 simply by tarifling it in a non-payphone specific way. New Services Order, 1 64 n 139. It 

10 has also held that call screening is a payphone specific service. The parties have not 

1 1 pointed to any FCC decision concerning whether a payphone specific service is exempt 

12 from the new services test because it. is also available to, and actually used by, 

13 nonpayphone customers. In its order the PUC assumed that such services are exempt. In 

14 making that assumption, it did not consider the underlying purpose of section 276 and the 

15 new services test, which is to reduce: rates for PALS and related services to the level of the 

16 BOC's direct costs and overhead in order to encourage competition in providing payphone 

17 services. To permit Qwest to supply a needed payphone service at a rate above that level 

18 is inconsistent with that purpose and may be inconsistent with the FCC's orders. Because 

19 the PUC did not consider that issue fiom the correct perspective, its decision is not 

20 lawfbl. I would require it to reconsider the question on remand. 

This includes the requirement that Qwest must reduced its PAL rates by the 
amount of a specific federally-tariffed charge. New Services Order, 7 61. 
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1 I concur in the majority's opinion. 
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